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34-17597 WILLIAM R. CARTER AND 

CHARLES J. JOHNSON, JR. 

Where record does not support 
findings of willful aiding and abetting 
of violations of Securities Exchange 
Act, held, findings of violations dis- 
missed; where Commission had not 
then adopted applicable standards of 
professional conduct and generally 
accepted standards and norms of 
professional conduct did not then 
unambiguously cover actions of law- 
yers, held, findings of unethical or im- 
proper professional conduct not ap- 
propriate, proceedings dismissed, 
but notice given of interpretation of 
“unethical or improper professional 
conduct” to be applied in future pro- 
ceedings. 
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SECURITIES ACT OF 1933 





SECURITIES ACT OF 1933 
Release No. 6295/Feb. 27, 1981 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 17582/Feb. 27, 1981 


PUBLIC UTILITY HOLDING CO. ACT OF 1935 
Release No. 21937/Feb. 27, 1981 


TRUST INDENTURE ACT OF 1939 
Release No. 613/Feb. 27, 1981 


INVESTMENT COMPANY ACT OF 1940 
Release No. 11651/Feb. 27, 1981 


INVESTMENT ADVISORS ACT OF 1940 
Release No. 751/Feb. 27, 1981 


RECORDS NOT OBTAINED BY THE COMMIS- 
SION 


ACTION: Proposed rulemaking. 


SUMMARY: The Securities and Exchange Com- 
mission is requesting written comments on a pro- 
posed rule defining the circumstances under which 
a document received by the Commission will not 
be considered to have been “obtained” by the 
Commission within the meaning of Section 24(a) 
of the Securities Exchange Act of 1934, 15 U.S.C. 
78x(a), thereby not becoming an “agency record” 
for purposes of the Freedom of Information Act 
(“FOIA”). In connection with the publication of a 
rule concerning confidential treatment procedures, 
the Commission received some comments urging 
adoption of this proposal. Publication of the cur- 
rent proposed rule is necessary to obtain addition- 
al public comment and to provide more focused at- 
tention upon the effect of the proposed rule on 
those who supply information to the Commission 
and those who seek information under the FOIA. 
Receipt of comments will enable the Commission 
to reach a more informed decision as to whether 
such a rule should be adopted. 


DATE: Comments should be received by the Com- 
mission on or before June 1, 1981. 


ADDRESSES: All communications concerning this 
matter should be submitted in triplicate to George 
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A. Fitzsimmons, Secretary, Securities and Ex- 
change Commission, Washington, D.C. 20549. 
Such communications should refer to File No. 
S7-877, and will be available for public inspection 
at the Commission’s Public Reference Room, 
1100 L Street, N.W., Washington, D.C. 20549. 


FOR FURTHER INFORMATION CONTACT: 


Harlan W. Penn 

Office of the General Counsel 
Securities and Exchange Commission 
Washington, D.C. 20549 

(202) 272-2454. 


SUPPLEMENTARY INFORMATION: 


The Securities and Exchange Commission today 
published for comment a proposed rule defining 
the circumstances under which a document re- 
ceived by the Commission will not be considered 
to have been “obtained” by the Commission within 
the meaning of Section 24(a) of the Securities Ex- 
change Act of 1934, 15 U.S.C. 78x(a). The Com- 
mission proposes to adopt a new Section 
240.24a- 1 of Part 240, Chapter Il, Title 17, Code 
of Federal Regulations, which defines the circum- 
stances under which a document, or other form of 
recorded information, which has been received by 
the Commission other than in connection with a fil- 
ing with the Commission, shall not be considered 
a “record * * * otherwise obtained by the Commis- 
sion,” within the meaning of Section 24(a), thus 
not becoming a “record” within the meaning of the 
Freedom of Information Act (‘FOIA’), 5 U.S.C. 
552. 


The Commission, itself an agency committed to 
the concept of full and fair disclosure for public in- 
vestors in securities so that they can make in- 
formed investment decisions, strongly supports 
the concept of openness in government so that the 
public may know what its government is doing. 
The proposed rule concerns a matter of balancing 
between the public’s right to know what its govern- 
ment is doing, in the form of obtaining information 
pursuant to the FOIA, and the legitimate concerns 
of persons who are required to furnish information 
to the Commission during law enforcement investi- 
gations. 


In the course of carrying out its responsibilities to 
enforce the federal securities laws, the Commis- 
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sion receives a great deal of information from or 
concerning those under investigation. Much of that 
information is not required to be filed with the 
Commission or elsewhere and is not publicly avail- 
able from the companies or individuals involved. It 
is, in fact, fortuitous that much of this information 
ever comes to be contained within Commission 
files. Such items as corporate minutes and stock- 
holder lists often are not available to members of 
the public under state law. Those who submit such 
information are rightfully concerned that its pres- 
ence in Commission files not result in unnecessary 
publication of such non-public information. 


Under the FOIA, however, information contained 
within an agency record generally must be re- 
leased to those who request access to those 
agency records. During the active phase of Com- 
mission law enforcement efforts, the Commission 
can and generally does assert Exemption 7(A) to 
withhold investigatory records. See 5 U.S.C. 
(b)(7)(A). When no active investigation is pending 
and other law enforcement efforts have been con- 
cluded, however, Exemption 7(A) is unavailable 
and other exemptions must be relied upon if agen- 
cy records, including items received from third par- 
ties, are to be protected from general public scruti- 
ny. The exemption usually relied upon in such 
situations is Exemption 4 which protects ‘trade se- 
crets and commercial or financial information ob- 
tained from a person and privileged or confiden- 
tial.’’ Yet, it is clear from the language of 
Exemption 4 and from judicial decisions inter- 
preting it, that it is of limited applicability and will 
generally only protect information which can fairly 
be characterized as a trade secret or as commer- 
cial or financial in nature. In addition, it must be 
recognized that, after the government's law- 
enforcement interest in a matter is concluded, the 
Commission has essentially a stakeholder role to 
play in disputes concerning release of this infor- 
mation. Under the FOIA, however, the submitter of 
information has few, if any, effective avenues of 
legal recourse available to prevent disclosure. 
See Chrysler v. Brown, 441 U.S. 281 (1979). 


Many of the members of the public requesting ac- 
cess to this information are business competitors 
of or litigants adverse to the submitter of the infor- 
mation. These requesters seek the information as 
a means of discovering confidential information 
which may secure some advantage over the sub- 
mitter of information, an advantage not within the 
contemplation of Congress when it enacted the 
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FOIA. As a consequence of these factors, many 
persons who are requested to submit information 
during Commission law enforcement investiga- 
tions perceive a risk that that information ultimate- 
ly may become public under the FOIA, even 
though it may never have been directly relevant to 
the Commission’s law enforcement interest. Be- 
cause of this perception, there is resistance to the 
voluntary and prompt submission of confidential 
information to the Commission. 


The Commission needs access to such informa- 
tion in order to make informed decisions in 
executing the various laws the Commission is 
charged to administer. It is the Commission’s ex- 
perience that, in most cases, information can be 
secured on a more timely and less expensive ba- 
sis through voluntary submission or through 
prompt compliance with a Commission subpoena 
rather than pursuant to judicial enforcement of a 
subpoena. Accordingly, to encourage such sub- 
missions the Commission recently promulgated a 
procedural rule regarding requests for confidential 
treatment. See 17 CFR 200.83, 45 FR 62418 
(Sept. 19, 1980). 


The Commission received a number of public 
comments on the proposed confidential treatment 
rule. Those comments suggested, inter alia, that 
the Commission should consider carefully what 
records constitute “agency records’ under the 
FOIA. Those comments also suggested that re- 
cent Supreme Court decisions demonstrated that 
the Commission has the ability to do more to pro- 
tect the confidentiality of records submitted to it by 
private parties, including determining which re- 
cords coming into its possession should become 
agency records subject to the FOIA. Thus, as a re- 
sult of the public comment process, it was recom- 
mended that the Commission consider a rule 
defining the circumstances under which records 
received from third parties would become agency 
records. 


The Commission has affirmative obligations under 
the FOIA to provide the public with access to 
agency records subject to certain specified ex- 
emptions. But, the Commission is also aware of 
the increasing number of instances in which the 
Commission has had to resort to subpoenas and 
even petition for judicial enforcement of those sub- 
poenas because of the submitters’ concern with 
eventual public disclosure of submitted material 
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under the FOIA. This concern has arisen, on occa- 
sion, as a result of uncertainty as to whether par- 
ticular information may become “agency records’ 
in the Commission’s possession. Moreover, com- 
ments received from the public concerning the 
confidential treatment rule indicate that clarifica- 
tion of the term ‘agency records” would diminish 
these concerns, thereby enabling the Commission 
to pursue its responsibilities expeditiously, espe- 
cially the investigation of possible violations of the 
federal securities laws. The Commission consid- 
ers it appropriate, therefore, to exercise its general 
rulemaking authority to define the circumstances 
under which a record received by the Commission 
other than in connection with a filing will be con- 
sidered to have been “otherwise obtained” by the 
Commission, within the meaning of Section 24(a) 
of the Securities Exchange Act of 1934. 


In this regard, it is significant that the FOIA does 
not define the term “agency record.’' And, the 
United States Supreme Court in Forsham v. 
Harris, 445 U.S. 169, 186, n.17 (1980), declined to 
categorized what degree of agency control over in- 
formation is necessary to support a finding that it 
has “obtained records,” although it ruled that an 
unexercised right of access was insufficient. It 
also appears that physical possession of docu- 
ments by an agency subject to the FOIA is re- 
quired but is not, of itself, sufficient to subject the 


‘There are two pertinent provisions of the FOIA 
which require agencies and the courts to deter- 
mine, in the first instance, whether the FOIA 
requestor has sought information within the provi- 
sions of the Act. One provision, 5 U.S.C. 
552(a)(3), provides, in part, that 


each agency, upon any request for rec- 
ords * * * shall make the records 
promptly available to any person. 


The second section, 5 U.S.C. 552(a)(4)(B), 
vides, in part, that 


the district court * * * has jurisdiction to 
enjoin the agency from withholding 
agency records improperly withheld 
* * * [T]he court shall examine the mat- 
ter de novo, and may examine the con- 
tents of such agency records in cam- 
era **” 
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document to the FOIA. See Kissinger v. Report- 
ers Committee for Freedom of the Press, 445 U.S. 
136, 155, 157 (1980); Forsham v. Harris, supra, 
445 U.S. at 185, n.16.2 Moreover, the Court of Ap- 
peals for the District of Columbia Circuit recently 
declared that records obtained by the Federal 
Trade Commission pursuant to subpoena do not 
necessarily become “agency records.” Federal 
Trade Commission v. Anderson, 631 F.2d 741 
(D.C. Cir. 1979). Although the Anderson court rec- 
ognized that “even documents obtained under 
subpoena may have other characteristics that 
bring them within the rubric of agency records;” it 
also recognized that it is inappropriate to assume 
a Statutory obligation to disclose such docu- 
ments. 


Congress, however, defined the term “records” for 
FOIA purposes with respect to the Commission in 
Section 24(a) of the Securities Exchange Act of 
1934 which provides: 


For purposes of [the FOIA], the term 
“records” includes all applications, cor- 
respondence, notices, and other docu- 
ments filed with or otherwise obtained 
by the Commission, pursuant to this title 
or otherwise.* 


2 See also Goland v. Central Intelligence Agency, 
607 F.2d 339, 347 (D.C. Cir. 1978), cert. denied, 
445 U.S. 927 (1980); Ryan v. Department of Just- 
ice, 617 F.2d 781 (D.C. Cir. 1980); Warth v. De- 
partment of Justice, 595 F.2d 521, 522-523 (9th 
Cir. 1979); Cook v. Willingham, 400 F.2d 885 
(10th Cir. 1968). 


3Federal Trade Commission v. Anderson, supra, 
631 F.2d at 750. The case was rendered moot on 
remand by the Federal Trade Commission |Im- 
provement Act of 1980, Pub. L. 96-252 (1980), 
which exempted records obtained by the Federal 
Trade Commission during investigations from pub- 
lic access under the FOIA. 


4This language was inserted in 1975 as an 
amendment to the Act. This language appeared 
only in the Senate version of the bill. Compare S. 
Rep. No. 94-75, 94th Cong., 1st Sess. 136-137, 
245 (1975) with H.R. Rep. No. 94-123, 94th 
Cong., 1st Sess. 181 (1975). The Conference 
Committee accepted the Senate version without 
comment. See H.R. Rep. No. 94-229, 94th Cong., 
1st Sess. 70-71 (1975). 
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And, the Supreme Court in Forsham v. Harris, su- 
pra, 445 U.S. at 185, cited Section 24(a) as pro- 
viding independent “standards for public access to 
documents generated by the [Securities Ex- 
change] Act.” 


In the proposed rule, which follows, the Commis- 
sion has defined those circumstances under which 
a document received by the Commission may be 
considered to have been “obtained” by the Com- 
mission within the meaning of Section 24(a) of the 
Act. The Commission seeks public comments with 
respect to all aspects of the proposed rule, but, in 
particular, requests commentators to address the 
following issues: (1) the extent to which this rule 
would encourage the prompt submission of infor- 
mation needed in the Commission’s law enforce- 
ment efforts; (2) the possibility that other identi- 
fiable measures also would be effective in encour- 
aging cooperation with Commission requests for 
information; and (3) the adverse impact, if any, of 
this rule on the legitimate interests of those who 
request access to information under the FOIA. 


Authority 


This notice of proposed rulemaking is effected un- 


der the authority of Section 19 of the Securities 
Act of 1933, 15 U.S.C. 77r; Sections 23 and 24 of 
the Securities Exchange Act of 1934, 15 U.S.C. 
78w and 78x; Section 20 of the Public Utility Hold- 
ing Company Act of 1935, 15 U.S.C. 79t; Section 
319 of the Trust Indenture Act of 1939, 15 U.S.C. 
77sss; Section 38 of the Investment Company Act 
of 1940, 15 U.S.C. 80a-37; and Section 211 of the 
Investment Advisers Act of 1940, 15 U.S.C. 
80b-11. 


Regulatory Flexibility Act 


No regulatory flexibility analysis (or certification 
that one is not required) is necessary because the 
rule is interpretive, and thus not within the defini- 
tion of “rule” for purposes of Chapter 6, Title 5, 
U.S.C. 


Conclusion 


It is therefore proposed to amend Part 240 of 
Chapter Il, Title 17, Code of Federal Regulations, 
by adding thereto §240.24a-1, as set forth below. 
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PART 240—GENERAL RULES AND REGULA- 
TIONS, SECURITIES EXCHANGE ACT OF 
1934 


§240.24a-1 
mission. 


Records not obtained by the Com- 


A “record” received by the Commission, other 
than in connection with a filing with the Commis- 
sion, shall not be considered to have been “other- 
wise obtained” by the Commission, within the 
meaning of section 24(a) of the Act, 15 U.S.C. 
78x(a), unless such record is used as an exhibit by 
the Commission or its staff in the law enforcement 
activities of the Commission, including investiga- 
tions and judicial or administrative proceedings, or 
in proceedings by the Commission conducted pur- 
suant to its Rules of Practice or under its Conduct 
Regulation. This section does not affect the status 
of records created by, or at the direction of, the 
Commission or its staff. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES ACT OF 1933 
Release No. 6296/March 5, 1981 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 17603/March 5, 1981 


PUBLIC UTILITY HOLDING CO. ACT OF 1935 
Release No. 21953/March 5, 1981 


TRUST INDENTURE ACT OF 1939 
Release No. 614/March 5, 1981 


INVESTMENT CO. ACT OF 1940 
Release No. 11666/March 5, 1981 


INVESTMENT ADVISOR ACT OF 1940 
Release No. 752/March 5, 1981 


FREEDOM OF INFORMATION ACT 
Release No. 62/March 5, 1981 


GOVERNMENT IN THE SUNSHINE ACT; PUBLIC 
OBSERVATION OF COMMISSION MEETINGS 
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ACTION: Final rule. 


SUMMARY: The rule being amended, which lists 
in hierarchical rank those persons who may certify 
a meeting closed in the absence of the General 
Counsel, fails to include a reference to the Solici- 
tor to the Commission, upon whom, as a matter of 
practice, the duty of certifying a meeting closed 
first falls, in the absence of the General Counsel. 
In order to conform this rule to actual Commission 
practice, the Commission is amending it to first 
reference the Solicitor as that person on whom the 
duty of certifying a matter closed would fall in the 
absence of the General Counsel. 


EFFECTIVE DATE: Upon publication in the FED- 
ERAL REGISTER. 


FOR FURTHER INFORMATION CONTACT: 


Theodore S. Bloch 

Office of the General Counsel 
Securities and Exchange Commission 
Washington, D.C. 20549 

(202) 272-2454 


SUPPLEMENTARY INFORMATION: 


The Securities and Exchange Commission today 
announced an amendment to its rules under the 
Government in the Sunshine Act, pertaining to the 
public observation of Commission Meetings. The 
Commission has amended 17 CFR 200.21(b), 
which lists the persons who, in the absence of the 
General Counsel, may certify a meeting closed, to 
include the Solicitor to the Commission. 


Accordingly, Part 200 of Title 17 of the Code of 
Federal Regulations is amended by revising para- 
graph (b) of §200.21 to read as follows: 


PART 200—ORGANIZATION; CONDUCT AND 
ETHICS; AND INFORMATION AND RE- 
QUESTS §200.21 The General Counsel. 


* * * * 


(6b) The General Counsel also is responsible to the 
Commission for the administration of the Govern- 
ment in the Sunshine Act for publicly certifying, 
pursuant to §200.406, that, in his or her opinion, 
particular Commission meetings may properly be 
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closed to the public. In the absence of the General 
Counsel, the Solicitor to the Commission shall be 
deemed the General Counsel for purposes of 
§200.406. In the absence of the General Counsel 
and the Solicitor, the most senior Associate Gen- 
eral Counsel available shall be deemed the Gen- 
eral Counsel for purposes of §200.406. In the ab- 
sence of the General Counsel, the Solicitor and 
every Associate General Counsel, the most senior 
Assistant General Counsel available shall be 
deemed the General Counsel for purposes of 
§200.406. In the absence of the General Counsel, 
the Solicitor, every Associate General Counsel 
and every Assistant General Counsel, such attor- 
neys as the General Counsel may designate (in 
such order of succession as the General Counsel 
directs) shall exercise the responsibilities imposed 
by §200.406. 


The Commission finds that this amendment. con- 
cerning who, in the absence of the General Coun- 
sel, may certify that a Commission meeting prop- 
erly may be closed to the public, pertains only to 
procedural matters; it is therefore not subject to 
the provisions of the Administrative Procedure Act, 
5 U.S.C. et seq., requiring advance notice and op- 
portunity for comment. Accordingly, it is effective 
immediately upon publication in the Federal Reg- 
ister. 


By the Commission. 


George A. Fitzsimmons 
Secretary 








SECURITIES EXCHANGE ACT OF 1934 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17582/February 27, 1981 


SEE 


SECURITIES ACT OF 1933 
Release No. 6295/February 27, 1981 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 17583/February 27, 1981 


DISSEMINATION OF QUOTATIONS FOR RE- 
PORTED SECURITIES 


ACTION: Proposed rule amendments. 


SUMMARY: The Securities and Exchange Com- 
mission (“Commission”) is proposing for comment 
amendments to its rule governing the collection 
and dissemination of quotation information. The 
proposed amendments to the rule would, under 
certain specified circumstances, permit market 
centers to disseminate quotations on a voluntary, 
rather than mandatory, basis. 


DATE: Comments should be submitted within 60 
days from the publication of this release in the 
Federal Register. 


ADDRESSES: Comments should refer to File 
S7-648 and should be submitted in triplicate to 
George A. Fitzsimmons, Secretary, Securities and 
Exchange Commission, 500 North Capitol Street, 
Washington, D.C. 20549. All comments will be 
available for public inspection and copying at the 
Commission’s Public Reference Room, Room 
6101, 1100 L Street, N.W., Washington, D.C. (File 
No. S7-648). 


FOR FURTHER INFORMATION CONTACT: 
Bruce Beatt (202-272-2886), Room 390, Division 
of Market Regulation, Securities and Exchange 
Commission, 500 North Capitol Street, Washing- 
ton, D.C. 20549. 


SUPPLEMENTARY INFORMATION: The Com- 
mission announced today that it is publishing for 
comment amendments to Rule 11Ac1-1'under 
the Securities Exchange Act of 1934 (‘‘Act’’)2 
which, if adopted, would permit market centers, 
under certain specified circumstances, to dissemi- 
nate quotations on a voluntary, rather than man- 
datory, basis. 





117 CFR § 240.11Ac1-1. 


215 U.S.C. §§ 78a et seq., as amended by the 
Securities Acts Amendments of 1975, Pub. L. No. 
94-29 (June 4, 1975), 89 Stat. 97, [1975] U.S. 
Code. Cong. & Ad. News 97. 
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|. Introduction and Background 


On January 26, 1978, the Commission adopted 
Rule 11Ac1-—1 (“Quote Rule” or “Rule”)? under 
the Act, which requires al national securities ex- 
changes and associations to establish and main- 
tain procedures for collecting from their members 
bids, offers and quotation sizes with respect to any 
reported security,4 and for making such bids, of- 
fers and sizes available to quotation vendors. It 
also requires that every exchange member and 
third market maker® promptly communicate to his 
exchange or association, pursuant to procedures 
established by the exchange or association, his 
bids, offers and quotation sizes. In addition, the 





3 See Securities Exchange Act Release No. 14415 
(January 26, 1978) (“Rule 11Ac1-—1 Adoption Re- 
lease’), 43 FR 4342. 


4The term “reported security” refers to any securi- 
ty or class of securities for which transaction infor- 
mation is collected, processed and made available 
pursuant to an effective transaction reporting plan 
filed under Rule 11Aa3-1 under the Act [17 CFR 
§ 240.11Aa3-1]. Transaction reports and last sale 
data are reported in the consolidated transaction 
reporting system (‘consolidated system’) contem- 
plated by Rule 11Aa3-1. 


5Paragraph (a)(1) of the Quote Rule defines the 
term ‘third market maker’ to mean: 


any broker or dealer who holds himself 
out as being willing to buy and sell a re- 
ported security for his own account on a 
regular and continuous basis otherwise 
than on a national securities exchange 
in amounts of less than block size 
(including any such broker or dealer 
who also represents, as agent, orders to 
buy or sell reported securities on behalf 
of any other person and communicates 
bids and offers to a national securities 
association... pursuant to [the Rule] 
on behalf of such other persons as well 
as for his own account). 


Rule 11Ac1—1(a)(1). 


6This is referred to as the “mandatory participa- 
tion” requirement of the Quote Rule. 
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Quote Rule requires that, subject to certain excep- 
tions, the broker or dealer responsible for commu- 
nicating a quotation for a reported security (‘‘re- 
sponsible broker or dealer’) shall be obligated to 
execute any order presented to him, other than an 
odd-lot order, at a price at least as favorable as 
the responsible broker's or dealer’s published bid 
or offer in any amount up to his published quota- 
tion size.’ Finally, the Quote Rule has been inter- 
preted by the Commission to require all exchange 
specialists and third market makers to make avail- 
able to other market centers continuous two-sided 
quotations throughout the trading day.® 


The adoption of the Quote Rule in its present form 
has affected the behavior of market makers, par- 
ticularly specialists on the regional exchanges and 
third market makers. Prior to the adoption of the 
Quote Rule, specialists on the so-called “primary 
exchanges,” i/.e., the American Stock Exchange, 
Inc. (“Amex’’) and the New York Stock Exchange, 
Inc. (“NYSE”),9 made available to vendors contin- 
uous two-sided quotations, though on a non-firm 
basis, in most, if not all, of their specialty stocks. 
Those exchanges also had in place reporting pro- 
cedures and personnel specifically designed to 
ensure that quotations were kept up-to-date to the 
extent practicable given the type and volume of 
activity on their respective floors. Regional ex- 
change specialists and third market makers, on 
the other hand, did not, prior to the adoption of the 
Quote Rule, generally disseminate, or make sub- 
stantial efforts to keep up-to-date, two-sided quo- 
tations in all of the stocks they traded.'° This be- 





7This is referred to as the “firmness” requirement 
of the Quote Rule. 


8See Rule 11Aci-1 Adoption Release, supra 
note 1, at 25, 43 FR at 4345. 


°The Amex and the NYSE are referred to as the 
primary exchanges because, in most multiply- 
traded securities, j.e., securities which are traded 
in more than one market center, they are respon- 
sible for the largest share of the aggregate trading 
volume as reported in the consolidated system. 


'0lt should be noted that, beginning one year prior 
to the adoption of the Quote Rule, the Philadelphia 
Stock Exchange, Inc. (‘“Phlx’’) disseminated con- 
tinuous two-sided quotations, though on a non- 
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havior may be explained, at least in part, by two 
factors. First, in a market environment in which 
most retail brokerage firms routed the great pre- 
ponderance of their small and moderately-sized 
orders directly to the primary exchanges, and in 
which there were no intermarket linkages to permit 
efficient order routing from one market center to 
another, there was little or no economic incentive 
for regional exchange specialists and third market 
makers to publicly disseminate continuous two- 
sided quotations. Second, because there was in- 
sufficient interest in regional exchange or third 
market maker quotations to permit those ex- 
changes or the National Association of Securities 
Dealers, Inc. (“NASD”) to charge vendors for re- 
ceipt of such quotation information, dissemination 
of quotation information was not deemed to be 
cost efficient.11 Taken together, these factors ap- 
pear to have led regional exchange specialists and 
third market makers to conclude that the cost bur- 
dens associated with the public dissemination of 
quotations outweighed any competitive benefits to 
be obtained. Consequently, rather than attempting 
to compete for order flow on the basis of dissemi- 
nating continuous two-sided quotations in their 
stocks, regional exchange specialists and third 
market makers chose to make markets in re- 
sponse to customer inquiry, i.e., to provide quota- 
tions to interested buyers and sellers only upon re- 
quest. 


In determining to adopt the Quote Rule in a form 
requiring continuous dissemination of two-sided 
quotations, the Commission recognized that the 
Rule would have some cost impact on regional ex- 
changes and third market makers in terms of de- 
veloping and implementing quotation collection 
and dissemination procedures and mechanisms. '2 
It also recognized that the Rule would represent 
some change in the manner in which regional ex- 
changes and third market makers traditionally 
made markets. Nevertheless, the Commission de- 
termined to take this step because it hoped that, 





firm basis and without size, in certain multiply- 
traded securities. 


'1In contrast, prior to the adoption of the Quote 
Rule, vendors and other subscribers paid the pri- 
mary exchanges for receipt of their quotations. 


12See Rule 11Ac1-—1 Adoption Release, supra 
note 1, at 29-35, 43 FR at 4346-47. 
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with the general availability of firm quotations from 
all market centers and the development of im- 
proved order routing mechanisms, greater empha- 
sis would be placed on individualized order routing 
to the market center displaying the best quota- 
tion.13 In addition, the Commission believed that 
the development of the Intermarket Trading Sys- 
tem (“ITS’)'4 would provide regional exchange 
specialists and third market makers with enhanced 





13On the same day the Commission adopted the 
Quote Rule, January 26, 1978, it also called for 
the development of a universally available mes- 
sage switch, permitting any broker or dealer to 
route orders for the purchase or sale of qualified 
securities from its offices to any qualified market 
trading in that security. Securities Exchange Act 
Release No. 14416 (January 26, 1978) at 29, 43 
FR 4354, 4358. Subsequently, in June 1978, the 
Commission solicited comment on the basic ques- 
tion of whether order-by-order routing of retail or- 
ders to the market center disseminating the best 
quotation accompanied by a quotation size 
equaling or exceeding the order in question (i.e., 
the best market size) should be a characteristic of 
the national market system. See Securities Ex- 
change Act Release No. 14885 (June 23, 1978), 
15 SEC Docket 138. Since March 1979, however, 
the Commission has deferred further considera- 
tion of this issue. In determining to defer the order 
routing issue, the Commission indicated that, 
“[given] the current trading environment, in which 
quotations are not firm under all circumstances, 
and [in which] there are practical limitations on ac- 
cess for execution purposes and differences in 
clearing costs, it is questionable whether individu- 
alized routing of all orders on the basis of machine 
displayed quotations should be required.” See Se- 
curities Exchange Act Release No. 15671 (March 
22, 1979) (‘‘March 1979 Status Report’), at 44, 44 
FR 20360, 20365. 


14The ITS, which commenced operation on a pilot 
basis on April 17, 1978, is an intermarket order 
routing facility which permits orders for the pur- 
chase and sale of multiply-traded securities to be 
sent directly from one market center to another. At 
present, six market centers are linked through the 
ITS: the Amex; the Boston Stock Exchange, Inc. 
(““BSE’’); the Cincinnati Stock Exchange, Inc. 
(“CSE”); the Midwest Stock Exchange, Inc. 
(“MSE”); the NYSE; The Pacific Stock Exchange, 
Inc. (“PSE”) and the Phix. 
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opportunities to attract order flow through the 
widespread dissemination of competitive quota- 


- tions, thereby fostering “increased competition in 


market making.”'S 


After two years of experience with the Quote Rule, 
however, the Commission’s hopes have not been 
fully realized. While certain regional exchange 
specialists do actively compete for order flow by 
disseminating competitive quotations in a limited 
number of actively traded ITS stocks, regional ex- 
changes (and their specialists), by and large, pre- 
fer to continue to use other methods to compete 
with the primary exchanges for order flow. These 
methods include reductions in charges for execu- 
tion or clearing services and guarantees (either to 
individual retail brokerage firms or on individual or- 
ders) against transactions occurring on the pri- 
mary exchanges at equal or superior prices. Even 
where regional exchanges have elected to com- 
pete on the basis of machine-displayed quota- 
tions, that competition has not, for the most part, 
had any significant effects on order flow patterns. 
First, retail brokerage firms continue to route most 
of their customer orders directly to the primary ex- 
changes irrespective of the displayed quotations 
of other market centers.'® Second, specialists on 





1SThe Commission further considered the adop- 
tion of the Rule in its current form “as an appropri- 
ate step in facilitating the integration of all markets 
into a national market system, including assuring 
the availability to brokers, dealers and investors of 
information with respect to quotations for ... se- 
curities and the practicability of brokers executing 
investors’ orders in the best market.’’ Rule 
11Ac1-—1 Adoption Release, supra note 1, at 31, 
43 FR at 4346 (citations omitted). 


16 Retail brokerage firms have argued, in the past, 
that the cost savings of automatically routing small 
or moderately-sized customer orders to the pri- 
mary exchanges exceed any benefit to customers 
(in terms of the total cost of execution) which 
would result from individual order processing. In 
addition, retail firms have argued that, by automat- 
ically routing customer orders to the primary ex- 
changes, they are more likely to obtain “best exe- 
cution” for their customer orders because any 
undisclosed buying and selling interest in the 
crowd on the primary exchanges would provide a 
better price than might otherwise be disclosed by 
the consolidated system. The extent to which this 
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the primary exchanges often provide brokers and 
dealers on the floors of those exchanges with exe- 
cutions which match superior displayed quotations 
from the regional exchanges, thereby lessening 
the extent to which regional exchange specialists 
are able to attract order flow through the ITS by 
disseminating competitive quotations.'” 


FOOTNOTE, Continued 


can actually occur depends, of course, upon the 
existence of a crowd and the interest represented 
therein. See letter to George A. Fitzsimmons, Sec- 
retary, Commission, from Jerome E. Grossman, 
Bache Halsey Stuart Shields Incorporated, Peter 
H. Shipman, Blyth Eastman Dillon & Co., Incorpo- 
rated, Thomas C. Schneider, Dean Witter Rey- 
nolds Inc., Norman M. Epstein, E.F. Hutton & 
Company Inc., Leopold Korins, Merrill Lynch & 
Co., Alexander R. Piper, Ill, Paine Webber, 
Jackson & Curtis Incorporated, John B. Lynch, 
Smith Barney, Harris Upham & Co., Incorporated, 
Robert A. Prindiville, Thomas McKinnon Securities 
Inc., dated August 1, 1978, File No. S7-735-A. 


As noted above, see note 13, supra, the Commis- 
sion has deferred consideration of whether to re- 
quire order-by-order routing of retail orders to the 
market center disseminating the best quotation. 
Nevertheless, as the Commission has previously 
indicated, it does believe that ‘a broker routing re- 
tail orders in a particular security to a single mar- 
ket (whether by automated or other means) must 
at least make periodic assessments of the quality 
of competing markets to assure that it is taking all 
reasonable steps under the circumstances to seek 
out best execution of customers’ orders.”” March 
1979 Status Report, supra note 13, at 39, 44 FR 
at 20366. 


'7Similarly, because retail brokerage firms direct 
most of their order flow directly to the primary ex- 
changes, third market makers have little economic 
incentive to disseminate competitive quotations. 
Indeed, their situation is exacerbated by the fact 
that there is currently no ITS linkage between third 
market makers and other ITS market centers. In 
this regard, it should be noted that, on February 5, 
1981, the Commission proposed an order which, if 
issued, would require a linkage between the 
NASD’s NASDAQ system and the ITS by Septem- 
ber 30, 1980. See Securities Exchange Act Re- 
lease No. 17516 (February 5, 1981) (‘Proposed 
Linkage Order’). This linkage would permit third 
market makers to send orders to, and receive or- 


272/SEC DOCKET 


Given the current market environment, in which re- 
gional exchange specialists and third market mak- 
ers cannot, in many cases, expect to receive order 
flow on the basis of their displayed quotations, the 
Commission believes that it may be appropriate to 
reconsider whether market makers should be re- 
quired, at all times, to disseminate continuous two- 
sided quotations. Reconsideration of this issue is 
also appropriate because, as discussed more fully 
below, certain problems have been perceived with 
respect to the usefulness and reliability of quota- 
tions disseminated by regional exchange special- 
ists and third market makers. 


ll. Problems Raised by the Methods through 
which Regional Specialists and Third Market 
Makers Comply with the Quote Rule 


A. Regional Exchanges 


In order to comply with the Quote Rule, regional 
exchanges have developed computer systems 
(collectively, ‘“Autoquote’’),'® which permit special- 
ists on those exchanges to disseminate quotations 
automatically in response to quotation changes on 
the primary exchanges. The development of 
Autoquote was necessary to permit compliance 
with the Quote Rule by regional exchange special- 
ists, who generally make markets in a far greater 
number of securities than their primary exchange 
counterparts, and who would otherwise have sig- 
nificant difficulty in manually monitoring and 
updating quotations (at least without incurring sub- 
stantial additional clerical expenses). In this re- 
gard, one regional exchange, the BSE, has de- 
scribed the need for, and use of, Autoquote as 
follows: 


Specialists on this Exchange and on oth- 
er Regionals employ the ‘“Autoquote” 
system for the automatic update of quo- 





ders from, other ITS market centers in securities 
subject to Rule 19c-3 under the Act (“Rule 19c-3 
securities”) [17 CFR § 240.19c-3]. 


18The BSE, MSE, and PSE use a computerized 
quotation system developed and operated by 
Quotron Systems, Inc. (‘“Quotron”’), a quotation 
vendor. The Phix, on the other hand, uses its own 
computerized quotation system to perform the 
same function. 
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tations of securities they are not actively 
trading. The fact is that utilization of 
such a system is necessary because of 
the provisions of the Commission’s Rule 
11Ac1i-1, which requires that each 
marketmaker make available during 
hours of trading a two-sided quotation 
for each issue in which he is registered. 
It is also a fact that Regional Specialists 
have traditionally been assigned a 
greater number of issues per unit than 
their counterparts on the primary mar- 
ket, and that frequently the Regional 
Specialist may go for days without see- 
ing an order in some of his assigned is- 
sues. Because of the absence of a con- 
sistent order flow, the economics of the 
situation dictate that he devote his pri- 
mary attention to those active issues in 
which he does see an order flow and in 
which he believes that he can make a 
competitive market. On such issues he 
will manually input and update his quo- 
tations. In the balance of his assigned 
issues, those in which he is not actively 
trading at any given time, he will most 
likely resort to the Autoquote system 
and set parameters ¥% or % around or 
track identically the primary market 
quote, in order to comply with Rule 
11Ac1—1.19 


Thus, with respect to securities in which they re- 
ceive a small percentage of the order flow, 
Autoquote provides regional exchange specialists 
with a means of complying with the mandatory 
participation provisions of the Quote Rule. Howev- 
er, over the past two years, certain problems have 
been perceived in connection with the use of 
Autoquote. 


1. Reliability Problem 


First, as noted in the Commission’s most recent 
ITS Extension Order,?° there is a widespread per- 








19See letter to George T. Simon, Assistant Direc- 
tor, Division of Market Regulation, Commission, 
from James E. Dowd, President, BSE, dated 
March 19, 1980, File No. S7-759, at 1. 


20Securities Exchange Act Release No. 16214 


(September 21, 1979) (“ITS Extension Order’), at 
6, 44 FR 56069, 50670. 
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ception (particularly among members of the Amex 
and the NYSE), that quotations generated by 
Autoquote are unreliable.21 This perception has 
been caused, at least in part, by the failure of cer- 
tain regional exchange specialists to consistently 
honor their automatically generated quotations. 
While the Commission is unsure whether this 
practice is, or was at one time, commonplace on 
the regional exchanges,?2 the perceived existence 
of this practice has resulted in a general unwilling- 
ness on the part of some brokers and dealers to 
send commitments to trade through the ITS to any 





21The apparent unreliability of quotation informa- 
tion is not limited to quotations automatically gen- 
erated by regional exchange specialists. As indi- 
cated in the ITS Extension Order, “a significant 
number of commitments to trade sent to hit bids 
and offers on the primary exchange[s] were 
cancelled (i.e., rejected or permitted to expire 
unexecuted). While some portion of these cancel- 
lations may be accounted for by the exceptions to 
firmness provided in the Commission’s [Quote 
Rule]... , it may also be that some portion of can- 
cellations and expirations result from violations of 
that Rule.” /d. (citations omitted). 


22\n this regard, the MSE has specifically denied 
that its specialists have refused to honor their 
Autoquote quotations: 


We stand behind our displayed quote 
because we believe the firm-quote rule 
requires that we do so and because it 
will result in increased business. It has 
been, and continues to be our policy 
that responsible broker/dealers be held 
firm to their published quotation. As far 
as we are concerned, there is no dis- 
crimination based upon how that pub- 
lished quotation was generated. All pub- 
lished quotations are firm, whether they 
were generated by an automated quota- 
tion system, or by a direct entry by the 
broker in the manual or manual override 
manner. 


Letter to George T. Simon, Assistant Director, Di- 
vision of Market Regulation, Commission, from 
Kenneth |. Rosenblum, Senior Vice President and 
General Counsel, dated March 20, 1980, File No. 
S7-759, at 1. 
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regional exchange specialists whom they believe 
are employing Autoquote.?% 


The perception that Autoquote quotations are 
unreliable is also fostered by the fact that certain 
regional specialists disseminate quotations which 
are uncompetitive with the primary market or 
which have unusually large spreads. The Commis- 
sion’s experience to date indicates that, in a signif- 
icant number of stocks, regional exchange spe- 
cialists set parameters in Autoquote so as to 
disseminate nominal quotations away from the pri- 
mary exchange markets in order to effect apparent 
“technical” compliance with the Quote Rule.24 At 
the same time, these specialists may provide exe- 
cutions at the primary exchange price in accord- 
ance with pre-existing arrangements with retail 
brokerage firms.25 This activity arguably creates 





23The Commission understands that members of 
the ITS User's Committee, comprised of special- 
ists and floor brokers, have reached an informal 
agreement that specialists automatically generat- 
ing quotations will only indicate quotation sizes of 
100 shares on either side. As a result, floor mem- 
bers are now able to determine, in most cases, 
whether a specialist on a regional exchange is 
disseminating Autoquote quotations. 


The Commission further understands that, al- 
though the ITS participants have reached an 
agreement in principle to adopt a trade-through 
rule, that rule would not be applicable to quota- 
tions of 100 share size. This would appear to sug- 
gest the tacit recognition on the part of ITS partici- 
pants that Autoquote quotations are not, under all 
circumstances, reliable. 


24The Commission notes that this activity may not 
actually comply with the Quote Rule. The defini- 
tion of “bid” and “offer” in paragraph (a)(8) of the 
Quote Rule requires that the actual prices at which 
a responsible broker or dealer is willing to effect 
transactions be disseminated. In its release 
adopting the Quote Rule, the Commission stated 
its belief that “if a market maker continuously com- 
municates quotations which do not reflect its actu- 
al market, that activity would constitute a violation 
of Rule 11Ac1-1....” Rule 11Ac1-1 Adoption 
Release, supra note 1, at 35, 43 FR at 4347. 


25Moreover, two exchanges, the PSE and the 
Phix, have developed automated execution sys- 
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so-called “hidden markets,” which are available to 
some, but not all, market participants. In addition, 
it results in the dissemination of quotations which 
do not give a meaningful indication of prices at 
which regional specialists would deal if presented 
an order. 


2. Vendor Display Problem 


Second, as noted in the Commission’s release 
adopting Rule 11Ac1-2 under the Act?® (“Vendor 
Display Rule’), the use of Autoquote also raises 
concerns in connection with the creation of the 
consolidated best bid and offer display (“BBO”) 
mandated by that Rule.2” Currently, Autoquote 
systems have reaction times which vary, de- 
pending upon the particular system and level of 
trading activity, from a few seconds to approxi- 
mately thirty seconds. The result of these delays is 
the generation of up to four additional BBO calcu- 
lations and messages (with resulting increased 
demands on vendor systems).2® Moreover, these 





tems (named “Scorex” and “PACE” respectively) 
which have computerized this process by permit- 
ting retail brokerage firms to transmit orders to 
those exchanges and receive automatic execu- 
tions based on a derivative pricing formula. 


2617 CFR § 240.11Ac1-2. 


27Securities Exchange Act Release No. 16590 
(February 19, 1980), (“Vendor Display Release”), 
at 39, 45 FR 12391, 12398. The Vendor Dispiay 
Rule, among other things, requires quotation 
vendors to provide, at a minimum, either at best 
bid and offer display, /.e., a display which iden- 
tifies the market center or centers disseminating 
the best bid and best offer for a reported security, 
including size, or a montage display, i.e, a display 
which includes quotations from all reporting mar- 
ket centers. As discussed below, see text accom- 
panying note 31, infra, the Commission has de- 
layed the effective date of the Vendor Display Rule 
from October 5, 1980 to September 1, 1981. How- 
ever, one vendor, GTE Information Systems, Inc. 
(“GTE”), currently provides a BBO display to its 
subscribers. 


28The following hypothetical example illustrates 
this process. Assume that the primary exchange in 
XYZ stock is quoting $20 % bid, offered, at $20 %. 
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delays raise the possibility that brokerage firm reg- 
istered representatives and investors inquiring for 
the BBO (or a regional exchange quotation) during 
the time interval between disemination of changes 
in the quotation of a primary exchange and gener- 
ation of corresponding changes in regional quota- 
tions by the Autoquote systems may be misled as 
to the “true” BBO (or true regional quotation) by a 
“stale” quotation from a regional exchange. 


The Commission believes that such delays, if 
permitted to continue, would seriously undermine 
any utility of a BBO display. This, in turn, may re- 
duce the incentive for retail brokerage firms and 
investors to consider consolidated market informa- 
tion, in addition to primary market information, in 
making their execution decisions.?9 In this regard, 





FOOTNOTE, Continued 


Assume further that the regional exchanges are 
automatically disseminating quotations an Ye point 
away from the primary exchange, i.e., at $20 bid, 
offered at $20 1%. If the quotation on the primary 
exchange is revised downward by an % point as a 
result of a trade or otherwise, one of the regional 
exchanges will become the “best market” until its 
automated system can reestablish the Ye point dif- 
ference between its quotation and that of the pri- 
mary exchange. Due to the varying reaction and 
transmission times of the automated systems used 
by regional exchanges, this process will be repeat- 
ed for each regional exchange until the primary 
exchange is once again the best market at $20 
bid, offered at $20 %. The result of this process 
will be the generation of heavy message traffic 
and a rapidly changing BBO. 


22The tendency of market professionals today to 
rely, almost exclusively, upon market information 
from the primary exchanges may reflect the view 
that these markets are the primary pricing mecha- 
nism. Nonetheless, “trade-throughs” continue to 
occur and superior bids and offers on the regional 
exchanges and the third market continue to be 
bypassed. The Commission believes that making 
transaction and quotation information from these 
markets available “upstairs” in a useful and easily 
accessible manner may, over the long run, in- 
crease the perception on the part of investors and 
market professionals that markets other than the 
primary exchanges are available and that some- 
times these markets offer superior execution op- 
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several vendors, including Bunker Ramo Corpora- 
tion (“Bunker Ramo’), GTE and Quotron, have in- 
formed the Commission that the BBO displays 
which they plan to provide in order to comply with 
the Vendor Display Rule will not be dynamically 
updated. As a result, once the BBO display has 
been recalled, it will not reflect subsequent 
changes in either the best bid or the best offer. 
Thus, if a subscriber recalled the BBO display for 
a security in which one or more regional ex- 
changes were employing Autoquote systems, dur- 
ing the period of time after a primary exchange 
quotation change but before conforming changes 
were made by regional exchanges using Auto- 
quote, he could receive a misleading indication of 
the prevailing inside market, j.e., the BBO display 
would reflect neither the quotation changes about 
to be generated by Autoquote nor the exchange 
actually providing the BBO.%° In part because of 
these concerns, the Commission deferred the ef- 
fective date of the Vendor Display Rule from Octo- 
ber 5, 1980 to September 1, 1981, to permit, 
among other things, the regional exchanges to 
solve certain problems inherent in the Autoquote 
systems employed by those exchanges.®*' 


3. Cost Problem 


Finally, the use of Autoquote raises serious con- 
cerns in connection with the costs imposed on 





portunities. The Commission further believes that 
the availability of the BBO should enhance the 
ability of public investors to police the efforts of 
their brokerage firms to obtain the best price pos- 
sible for their orders. 


30|t should be noted that, during periods of active 
trading, the use of Autoquote produces a tre- 
mendous volume of quotation changes. These 
changes, in turn, have caused significant delays in 
the consolidated system and in the computer sys- 
tems of vendors. See letter to CQS Subscribers 
from John H. Hodges, Senior Vice President, 
NASD, dated November 28, 1980, File No. 
S7-759. 


31Securities Exchange Act Release No. 16924 
(June 24, 1980), 45 FR 44922. In this regard, it 
should be noted that, while regional exchanges 
have recently taken steps to improve Autoquote 
response times, delays still occur during periods of 
active trading, e.g., at the opening of the market. 
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vendors to process and disseminate automatically 
generated quotations. Over the past few years, 
there has been a tremendous growth in the 
amount of financial information that vendors proc- 
ess and make available to their subscribers, 
including information pertaining to securities op- 
tions and commodities futures. In addition, due to 
recent volume surges (and the concomitant in- 
crease in transaction and quotation changes), 
vendors have been required to disseminate addi- 
tional information pertaining to securities trading. 
These developments have placed significant 
strains on vendor systems and other vendor re- 
sources which, in turn, have created general de- 
lays in the dissemination of market information. In 
this connection, certain vendors have recom- 
mended to the Commission that, in order to elimi- 
nate the need to process and make available 
Autoquote quotations, the Commission should 
amend the Quote Rule to permit regional ex- 
change specialists to disseminate quotations on a 
voluntary, rather than mandatory, basis.32 In sup- 
port of this proposal, vendors have indicated that 
there is little or no subscriber interest in Autoquote 
quotations and that, because Autoquote quota- 
tions often track away from the primary exchange 
quotations, such quotations are not useful. 
Vendors have further stated that the cost burdens 
associated with disseminating Autoquote quota- 
tions are substantial and unwarranted.%4 





32See, e.g., letter to George T. Simon, Assistant 
Director, Division of Market Regulation, Commis- 
sion, from Donald H. Bodell, Vice President & 
General Manager, GTE, dated March 19, 1980, 
File No. S7-759; letter to George T. Simon, As- 
sistant Director, Division of Market Regulation, 
Commission, from M. Sumner, Securities Industry 
Liaison, Bunker Ramo (“Bunker Ramo Letter’), 
dated March 18, 1980, File No. S7-759. 


33/q. 


34One vendor, Bunker Ramo, expressed this point 
of view as follows: 


{[Autoquote] quotes are wasteful of very 
valuable technical resources—including 
both the central and distributed data 
processing and expensive communica- 
tions facilities operated by the ex- 
changes, the CQ Processor, and each 
vendor—the very same _ resources 
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B. Third Market Makers 


Third market makers do not currently use Auto- 
quote to comply with the Quote Rule. Instead, they 
disseminate quotations in their securities manual- 
ly. At the same time, however, the Commission 
understands that, in order to avoid the costs asso- 
ciated with constantly monitoring and updating 
their quotations, certain third market makers dis- 
seminate quotations on an extremely infrequent 
basis during the trading day, such that, particularly 
in active markets, it is not unusual for these quota- 
tions to become stale, locking and often crossing 
more actively monitored (and reliable) quotations 
from exchange markets.°5 This practice raises 
several concerns. First, quotations disseminated 
in this fashion are unreliable, /.e., they do not give 
an accurate indication of the prices at which a 
third market maker would deal if presented with an 
order.26 Second, because these quotations are of- 








which the 1975 Amendments to the Ex- 
change Act perceives as the basis for 
developing the National Market System. 
Each meaningless [Autoquote] quote 
takes up unrecoverable time in many 
computers and communications 
circuits,—impeding and delaying the 
processing of other, more useful and 
meaningful information. Such a second- 
ary result of processing [Autoquote] 
quotes is obviously undesirable in its ef- 
fect on the functioning of the markets 
for all securities—including those 
whose quotes may not be included in 
[Autoquote] systems. 


Bunker Ramo Letter, supra note 32, at 2. 


35 A third market maker quotation “locks” the quo- 
tation of another market center whenever a third 
market maker bid is equal to the offer of another 
market center (or whenever a third market center 
offer is equal to the bid of another market center). 
Similarly, a third market maker quotation 
“crosses” the quotation of another market center 
whenever a third market maker bid is higher than 
the offer of another market center (or whenever a 
third market maker offer is lower than the bid of 
another market center). 


36This behavior may be explained, at least in part, 
by the absence of economic incentives to dissemi- 


Volume 22, No. 3, March 17, 1981 





ten left unmonitored and may “lock” or “cross” the 
quotations of other market centers, any BBO 
display reflecting these quotations would be inac- 
curate and misleading.%’ Finally, to the extent that 
such quotations do not accurately reflect a third 
market maker’s actual market, the mandatory dis- 
semination of that information by vendors creates 
costs which would appear to be unwarranted. 


lll. Discussion 


In order to resolve the above described problems, 
the Commission is proposing amendments to the 
Quote Rule which would, under most circum- 
stances, permit regional exchange specialists and 
third market makers to disseminate quotations on 
a voluntary, rather than mandatory, basis. It is the 
Commission’s expectation that, if these proposed 
amendments were adopted, regional exchanges 
would, absent regulatory compulsion, discontinue 
their use of Autoquote.*® The Commission be- 





FOOTNOTE, Continued 


nate competitive quotations. As noted above, un- 
like regional exchange specialists, who may occa- 
sionally receive orders through the ITS as a result 
of having a better quotation, third market makers 
seldom, if ever, receive order flow on the basis of 
their displayed quotations. See note 17, supra. 


37The Commission has warned third market mak- 
ers that “insertion or maintenance of bid and offer 
prices which do not represent the actual prices at 
which the responsible broker or dealer is willing to 
effect transactions fails to comply with [the Quote 
Rule] and violates the prohibition against fictitious 
quotations found in Section 15(c)(2) of the Act.” 
The Commission has also requested the NASD “to 
actively monitor the quotations of third market 
makers to assure compliance with [the Quote 
Rule].” Vendor Display Release, supra note 27, at 
39-40, 45 FR at 12398. See also Rule 11Ac1-1 
Adoption Release, supra note 1, at 35, 43 FR at 
4347. 


38The Commission specifically solicits comment 
from the regional exchanges and other interested 
persons as to whether regional exchange special- 
ists should be permitted to continue using Auto- 
quote in the event that the Quote Rule is 
amended. In this connection, the Commission rec- 
ognizes that Autoquote may have some residual 
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lieves that the elimination of Autoquote and dis- 
semination by regional specialists and third market 
makers of quotations only in securities in which 
they wish to make active, competitive markets 
would have general ameliorative effects. First, the 
reduced flow of quotation information would signif- 
icantly resolve current vendor capacity problems 
and the display problems associated with Auto- 
quote or stale quotations. In addition, because, 
under the proposed amendments, regional ex- 
change specialists and third market makers would 
be relieved of their obligation to disseminate con- 
tinuous two-sided quotations in those securities in 
which they were not interested in actively compet- 
ing with the primary exchanges, the information 
disseminated to the public should more accurately 
reflect the interest of regional exchange special- 
ists or third market makers in attracting order 
flow.°9 Finally, the Commission believes that these 
developments, taken together, would greatly en- 
hance the perception of brokers and dealers as to 
the general reliability and usefulness of quotation 
information.*° 





value to regional exchange specialists to the ex- 
tent it provides such specialists with a means of 
advertising their markets. In addition, because ITS 
market centers are presently required to dissemi- 
nate continuous two-sided quotations in securities 
they wish to trade through the ITS, regional ex- 
changes may find the continued use of Autoquote 
helpful in meeting that requirement. See Plan for 
the Purpose of Creating and Operating an Inter- 
market Communication linkage (“ITS Plan’), File 
No. 4-208, at 10-11. Nevertheless, in view of the 
problems raised in connection with the cost, use- 
fulness, and reliability of automatically generated 
quotations, the Commission preliminarily believes 
that the continued use of Autoquote may be incon- 
sistent with the purposes of the Act. Accordingly, if 
the Quote Rule is amended, the Commission 
would be prepared to take action under Section 
11A of the Act, 15 U.S.C. § 78k-1, if necessary, to 
preclude the use of Autoquote. 


39The increased accuracy of quotation information 
disseminated by regional exchanges and _ third 
market makers would, in turn, make it easier for 
the Commission and the securities industry to ad- 
dress the trade-through problem. 


49As noted above, see note 21, supra, certain 
concerns have also been raised in connection with 
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IV. Descrption of Proposed Amendments 


The proposed amendments to the Quote Rule 
would establish two distinct standards for deter- 
mining whether an exchange specialist, third mar- 
ket maker, or other responsible broker or dealer 
would be required to communicate quotations to 
his exchange or association for public dissemina- 
tion.*’ The first standard would require that, with 
respect to any “exchange-traded security’ 4? (oth- 
er than a Rule 19c-3 security), only the market 
center with the largest percentage of the aggre- 
gate trading volume as reported in the consolidat- 
ed system would be required to disseminate quo- 
tations. This standard is designed to relieve 
exchange specialists and third market makers 
from the burden of disseminating continuous two- 





FOOTNOTE, Continued 


the reliability of quotation information dissemi- 
nated by the primary exchanges, particularly dur- 
ing periods of active trading. The Commission be- 
lieves that it is especially important that quotation 
information from the primary exchanges be timely 
and reliable and, therefore, requests those ex- 
changes to take whatever steps are necessary 
(including the use of additional floor reporters) to 
permit them to collect and disseminate quotation 
changes expeditiously. In this regard, the NYSE 
has indicated to the Commission that it intends to 
file a proposed rule change pursuant to Section 
19(b) of the Act which will, among other things, fa- 
cilitate NYSE member compliance with the re- 
quirements of the Quote Rule. 


41The proposed amendments would also substi- 
tute the term “OTC market maker’ for the term 
“third market maker.” This reflects the fact that, 
with the adoption of Rule 11Aa2-1 under the Act 
[17 CFR § 240.11Aa2-1], and the amendment of 
Rule 11Aa3-1, certain market makers in securities 
traded exclusively over-the-counter will be subject 
to the Quote Rule on January 18, 1982. See Se- 
curities Exchange Act Release No. 17549 (Febru- 
ary 17, 1981). 


42For the purposes of these proposed amend- 
ments, the term “exchange-traded security” would 
be defined to mean any reported security or class 
of reported securities listed and registered, or ad- 
mitted to unlisted trading privileges, on an ex- 
change. 
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sided quotations in those exchange-traded securi- 
ties in which they receive only a small percentage 
of the total consolidated order flow. Such market 
makers would be permitted to disseminate quota- 
tions on a voluntary basis, however, subject to 
complying with the firmness requirement of the 
Rule.4 At the same time, this standard would con- 
tinue to impose a mandatory dissemination re- 
quirement on specialists and other responsible 
brokers and dealers who trade securities on the 
“principal market,” as that term is defined in the 
proposed amendments.** This is appropriate, in 
the Commission’s view, because quotation infor- 
mation from the principal market is essential to in- 
vestors in pricing their securities orders and in 
monitoring the executions they receive from their 
brokerage firms. 


The second standard would establish a separate, 
more inclusive, test for Rule 19c-3 securities and 
reported securities traded exclusively in the over- 
the-counter market (“OTC securities’).45 Specifi- 
cally, this standard would require that, with re- 
spect to any Rule 19c-3 security or OTS security, 
each market center which was responsible for 
more than 1% of the aggregate trading volume as 
reported in the consolidated system would be re- 
quired to disseminate quotations.*® 





43See text accompanying note 7, supra. As noted 
above, regional exchange specialists do actively 
compete for order flow on the basis of machine- 
displayed quotations in a few multiply-traded se- 
curities. The Commission anticipates that regional 
specialists will continue to disseminate quotations 
in those securities in order to attract order flow 
from other market centers through the ITS. 


44The term “principal market” refers to the market 
center which, with respect to an exchange-traded 
security, is responsible for the largest percentage 
of the aggregate trading volume as reported in the 
consolidated system. 


45For the purposes of the proposed amendments, 
the term “OTC security” would mean any reported 
security or class of reported securities which is not 
an exchange-traded security. 


46The 1% figure is designed to except from the 
mandatory dissemination requirement those mar- 
ket centers which receive a de minimus share of 
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The Commission believes that a separate stand- 
ard is appropriate with respect to Rule 19c-3 se- 
curities for two reasons. First, absent a more in- 
clusive standard, retail brokerage firms, including 
firms which control a significant share of the order 
flow in Rule 19c-3 securities, would be allowed to 
“internalize” 4” their order flow without making 
their quotations publicly available to other market 
centers. This practice would undermine the Com- 
mission’s efforts to enhance competition between 
exchange and over-the-counter markets and, in 
turn, the integrity of the Rule 19c-3 experiment.*® 





FOOTNOTE, Continued 


the order flow with respect to a particular security. 
This exception is consistent with the exemptive re- 
lief previously granted by the Commission pursu- 
ant to paragraph (d) of the Quote Rule. Specifical- 
ly, the Commission has granted exemptions from 
the mandatory dissemination requirement to three 
exchanges, the Intermountain, the Spokane, and 
the Cincinnati Stock Exchanges. Intermountain: 
Securities Exchange Act Release No. 15012 (July 
28, 1972), 43 FR 33978; Spokane: Securities Ex- 
change Act Release No. 15011 (July 28, 1978), 43 
FR 33983; and Cincinnati: Securities Exchange 
Act Release No. 15010 (July 28, 1978), 43 FR 


33976. In addition, the Commission has granted 
exemptive relief from the mandatory dissemination 
requirement to several third market makers. See, 
e.g., Securities Exchange Act Release No. 15747 
(April 19, 1979). 


47\n its release proposing Rule 19c-3, the Com- 
mission stated that the term “internalization,” 


when used with respect to the activities 
of an integrated broker-dealer making 
markets over-the-counter refers to the 
withholding of retail orders from other 
market centers for the purpose of 
executing them “in-house,” as principal, 
without exposing those orders to buying 
and selling interest in those other mar- 
ket centers. 


See Securities Exchange Act Release No. 15769 
(April 26, 1979), at 12, 44 FR 26688, 26690. 


48 In its release adopting Rule 19c-3, the Commis- 
sion stated that one of the potential benefits of 
adopting Rule 19c-3 was the positive impact it 
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Second, a more inclusive standard is appropriate 
with respect to Rule 19c-3 securities in order to 
assure that the quotations disseminated pursuant 
to the Quote Rule accurately reflect the true state 
of the market. As noted above, with respect to 
most exchange-traded securities, the great pre- 
ponderance of order flow is directed to one market 
center, usually the Amex or the NYSE. As a result, 
quotation information from this market center pro- 
vides investors with an accurate indication of the 
prices available for such securities. With respect 
to Rule 19c-3 securities, on the other hand, it is 
possible that, due to enhanced competition be- 
tween the exchanges and over-the-counter market 
makers, order flow will be dispersed among sever- 
al market centers.*9 If this were to occur, the 





could have on competition between exchange and 
over-the-counter markets. Specifically, the Com- 
mission stated that 


adoption of the Rule will provide the op- 
portunity for competition between the 
over-the-counter and exchange markets 
with concomitant benefits to investors. 
For example, the presence of additional 
(and, in some cases, highly capitalized) 
market makers may (1) operate to disci- 
pline the quotations of primary market 
specialists, thereby possibly resulting in 
narrower quotation spreads in Rule 
19c-3 Securities, and (2) creative in- 
centives for markets to disseminate 
quotations of greater size and add to 
the depth, liquidity and continuity of the 
markets for those securities. 


See Securities Exchange Act Release No. 16888 
(June 18, 1980), at 10, 45 FR 41125, 41126. 
These competitive benefits might be lost if, under 
a liberalized Quote Rule, retail brokerage firms 
were permitted to execute transactions without be- 
ing required to disseminate quotations. 


49 At present, while the great preponderance of or- 
der flow in Rule 19c-3 securities continues to be 
directed to the primary exchanges, in certain Rule 
19c-3 securities over-the-counter market makers 
account for a significant percentage of the total 
volume. For example, Commission data indicate 
that, for the week of January 19-23, 1981, third 
market volume accounted for more than one-third 
of the consolidated volume in five Rule 19c-3 
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pricing mechanism for Rule 19c-3 securities might 
not be limited to the order interaction on one “prin- 
cipal’ market; instead, prices would be determined 
through active competition by several market cen- 
ters. Given this potential development, the pro- 
posed amendment requires all active competitors 
in Rule 19c-3 securities to disseminate quota- 
tions. The Commission believes that such quota- 
tion information is essential to investors in pricing 
their securities orders and in monitoring the exe- 
cutions they receive from their brokerage firms. 
Similarly, because the order flow for OTC securi- 
ties is already dispersed among several market 
centers, the Commission believes that, subject to 
the 1% exception, all market centers should also 
be required to disseminate quotations in OTC Se- 
curities. 


The Commission solicits the views of interested 
persons as to whether the Quote Rule should be 
amended to permit market centers to disseminate 
quotations in all reported securities on a totally 
voluntary basis, rather than on a mandatory, or 
partially mandatory, basis.5° In addition, the Com- 
mission solicits the views of interested persons as 
to (1) whether the proposed test for Rule 19c-3 
and OTC securities is appropriate or whether such 
securities should be treated identically to 
exchange-traded securities and (2), assuming the 
Commission determines to adopt the proposed 
test for Rule 19c-3 and/or OTC securities, wheth- 
er the 1% figure is the appropriate level at which to 
except market centers from the mandatory partici- 
pation requirement of the Quote Rule. 
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securities. Moreover, with the advent of the 
NASDAQ/ITS linkage, over-the-counter market 
makers may attract an even greater share of the 
order flow in Rule 19c-3 securities. 


5°Commentators have previously expressed the 
view that “competitive forces should be the sole 
factor motivating brokers or dealers to make avail- 
able firm quotations to vendors.” Rule 11Ac1-1 
Adoption Release, supra note 1. This point of view 
finds some support in the fact that over-the- 
counter market makers currently disseminate quo- 
tations on a voluntary basis, though without size, 
through the NASD’s NASDAQ system. 
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V. Regulatory Flexibility Certification 


Section 603(a)5' of the Administrative Procedure 
Act (‘‘“APA”),5* as amended by the Regulatory 
Flexibility Act (‘Flexibility Act’’),5* generally re- 
quires the Commission to undertake a regulatory 
flexibility analysis of all proposed rules, or pro- 
posed rule amendments, to determine the impact 
of such rulemaking on “small entities.”5* Section 
605(b) of the Flexibility Act, however, specifically 
exempts from this requirement any proposed rule, 
or proposed rule amendment, which, if adopted, 
would not “have a significant economic impact on 
a substantial number of small entities.” The Com- 
mission believes that the proposed amendments 
to the Quote Rule would not impose any additional 
regulatory burdens on entities subject to the Rule. 
Nor would they have any other impact on such en- 
tities. Accordingly, the Chairman of the Commis- 
sion has certified that the proposed amendments, 
if adopted, would not have a significant impact on 
a substantial number of small entities. 


VI. Text of Proposals 


Part 240 of Title 17 of the Code of Federal Regula- 
tions is proposed to be amended by revising para- 
graphs (a)(1) and (a)(15) of § 240.11Ac1-1 and 
adding new paragraphs (a)(16) to (21), (b)(5), and 
(c)(4) thereto to read as follows: 





515 U.S.C. § 603(a). 
525 U.S.C. §§ et seq. 


53Pub. L. No. 96-354 (September 19, 1980), 94 
Stat. 1164, [1980] U.S. Code Cong. & Ad. News 
1169. 


54Section 601(b) of the Flexibility Act defines the 
term “small entity” to include “small business con- 
cerns,” “small organizations” and “small govern- 
mental jurisdictions,” as those terms are defined 
in the Flexibility Act. 5 U.S.C. §§ 601(3), (4) and 
(5). In particular, Section 601(3) of the Flexibility 
Act defines the term “small business” to have “the 
same meaning as the term ‘small business con- 
cern’ under Section 3 of the Small Business Act” 
(“SBA”), see 15 U.S.C. § 632, unless an agency, 
pursuant to specified procedures, establishes one 
or more alternative definitions of such terms. 
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PART 240—GENERAL RULES AND REGULA- 
TIONS, SECURITIES EXCHANGE ACT OF 
1934 


§ 240.11Ac1-1 Dissemination of quotations for re- 
ported securities. 


(a) Definitions. For the purposes of this section, 


(1) The term “OTC market maker” shall mean any 
dealer who holds himself out as being willing to 
buy and sell a reported security for his own ac- 
count on a regular and continuous basis otherwise 
than on a national securities exchange in amounts 
of less than block size (including any such person 
who also represents, as agent, orders to buy or 
sell reported securities on behalf of any other per- 
son and communicates bids and offers to a nation- 
al securities assocation (“association”) pursuant 
to this section on behalf of such other persons as 
well as for his own account). 


* * * * * 


(15) The term ‘specified persons,” when used in 
connection with any notification required to be pro- 
vided pursuant to paragraph (b)(3) of this section 
or any notification (or withdrawal thereof) per- 
mitted under paragraph (b)(5) of this section, shall 
mean: 


(i) Each quotation vendor; 
(ii) Each plan processor; and 


(iii) | The processor for the Options Price 
Reporting Authority (in the case of a 
notification with respect to a subject 
security which is a class of securities 
underlying options admitted to trading 
on any exchange). 


(16) The term “consolidated system” shall mean 
the consolidated transaction reporting system con- 
templated by § 240.11Aa3-1 (Rule 11Aa3-1 un- 
der the Act). 


(17) The term “exchange-traded security” shall 
mean any reported security or class of reported 
securities listed and registered, or admitted to un- 
listed trading privileges, on an exchange. 


(18) The term “Rule 19c-3 security” shall mean 
any exchange-traded security which is not a “cov- 
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ered security,’ as that term is defined in 
§ 240.19c-3 (Rule 19c-3 under the Act). 


(19) The term “OTC security” shall mean any re- 
ported security or class of reported securities 
which is not an exchange-traded security. 


(20) The term “principal market” shall mean, with 
respect to an exchange-traded security, the ex- 
change or OTC market maker responsible, during 
the most recent calendar quarter, for the largest 
percentage of the aggregate trading volume as re- 
ported in the consolidated system. 


(21) The term “subject security” shall mean 
(i) With respect to an exchange, 


(A) Any exchange-traded security with 
respect to which such exchange is the 
principal market; 


(B) Any Rule 19c-3 security with re- 
spect to which such exchange is re- 
sponsible, during the most recent cal- 
endar quarter, for more than 1% of the 
aggregate trading volume as reported 
in the consolidated system; 


(C) Any reported security with respect 
to which such exchange has in effect a 
notification, pursuant to paragraph 
(b)(5)(i) of this section, that it will col- 
lect, process and make available to 
quotation vendors, bids, offers, quota- 
tion sizes, and aggregate quotation 
sizes on the floor of such exchange of 
responsible brokers and dealers who 
are members of that exchange; and 


With respect to an OTC market maker, 


(A) Any exchange-traded security with 
respect to which such OTC market 
maker is the principal market; 


(B) Any Rule 19c-3 security or OTC 
security with respect to which such 
OTC market maker is responsible, dur- 
ing the most recent calendar quarter, 
for more than 1% of the aggregate 
trading volume as reported in the con- 
solidated system; 
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(C) Any reported security with respect 
to which such OTC market maker has 
in effect a notification, pursuant to par- 
agraph (b)(5)(ii) of this section, that he 
will communicate to the association of 
which he is a member bids, offers, and 
quotation sizes for the purpose of 
making such bids, offers, and quota- 
tion sizes available to quotation vend- 
ors. 


Any exchange which determines that, 
with respect to any subject security 
covered by paragraph (a)(21)(i)(C) of 
this section, it will collect, process, and 
make available bids, offers, quotation 
sizes and aggregate quotation sizes 
on the floor of such exchange of re- 
sponsible brokers and dealers who are 
members of that exchange shall notify 
all specified persons of that determi- 
nation. 


Any OTC market maker who deter- 
mines that, with respect to any subject 
security covered by paragraph 
(a)(21)(ii)(C) of this section, he will 
communicate to his association bids, 
offers, and quotation sizes with re- 
spect to such security, shall notify his 
association and all specified persons 
of that determination. 


The notification of an exchange or 
OTC market maker with respect to a 
subject security covered by para- 
graphs (a)(21)(i)(C) or (a)(21)(ii)(C) 
shall cease to be in effect if such ex- 
change or OTC market maker with- 
draws its notification by filing with all 
specified persons (and, in the case of 
an OTC market maker, his associa- 
tion) a notice of withdrawal. 


(c) *** 


(4) Subject to the provisions of paragraph (b)(4) 
of this section, 


(i) No exchange or OTC market maker 
may make available, disseminate or 
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otherwise communicate to any quota- 
tion vendor, directly or indirectly, for 
display on a terminal or other display 
device any bid, offer, quotation size or 
aggregate quotation size for any re- 
ported security which is not a subject 
security with respect to such exchange 
or OTC market maker; and 


no quotation vendor may disseminate 
or display on a terminal or other dis- 
play device any bid, offer, quotation 
size from any exchange or OTC mar- 
ket maker for any reported security 
which is not a subject security with re- 
spect to such exchange or OTC mar- 
ket maker. 


* 


In addition to the amendments set forth above, 
§ 240.11Ac1-1 is proposed to be amended by 
removing the words “reported security” and insert- 
ing, in their place, the words “subject security” in 
paragraphs (a)(3), (8), (9), (10), (12), and (14); 
(b)(1), (3), and (4); (c)(2) and (3). 


(Secs. 2, 3, 6, 9, 10, 15, 17, 23, Publ. L. No. 
78-291, 48 Stat. 881, 882, 885, 889, 891, 895, 
897, 901, as amended by Secs. 2, 3, 4, 11, 14, 18, 
Pub. L. No. 94-29, 89 Stat. 97, 104, 121, 137, 155 
(15 U.S.C. 78b, 78c, 78f, 78, 78), 780, 78q, 78w, 
as amended by Pub. L. No. 94-29 (June 4, 
1975)); Sec. 1, Pub. L. No. 75-719, 52 Stat. 1070, 
as amended by Sec. 12, Pub. L. No. 94-29, 89 
Stat. 127-131 (15 U.S.C. 780-3, as amended by 
Pub. L. No. 94-29 (June 4, (1975)); Sec. 7, Pub. 
L. No. 94-29, 89 Stat. 111, (15 U.S.C. 78k-1). 


Vil. Solicitation of Comment 


Interested persons are invited to submit written 
presentations of views, data and arguments con- 
cerning the proposed amendments to the Quote 
Rule and the issues discussed above, including 
any impact on competition which would result from 
adoption of the proposed amendments. Persons 
wishing to make such submissions should file 
three copies thereof with George A. Fitzsimmons, 
Secretary, Securities and Exchange Commission, 
Room 892, 500 North Capitol Street, Washing- 
ton, D.C. 20549, not later than 60 days from the 
publication of this release in the Federal Register. 
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All submissions should refer to File No. S7-648, 
and will be available for public inspection at the 
Commission’s Public Reference Room, Room 
6101, 1100 L Street N.W., Washington, D.C. 
20549. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17584/February 27, 1981 


In the Matter of 
PACIFIC RESOURCES, INC. 
Common Stock, no par value 
File No. 1-6884 


Securites Exchange Act of 1934 
Sections 12(d) and 11(A) 


ORDER REMOVING STAY AND GRANTING AP- 
PLICATION FOR UNLISTED TRADING PRIVI- 
LEGES 


BACKGROUND 


On June 22, 1977, the Commission, by order, ap- 
proved an application under Section 12(d) of the 
Securities Exchange Act (“Act”), by Pacific Re- 
sources, Inc. (‘PRI’) to withdraw its securities 
from listing and registration on the Pacific Stock 
Exchange Incorporated (“PSE”).1 The Commis- 
sion, however, stayed the effective date of the or- 
der until it could consider a. pending application by 
the PSE, under Section 12(f)(2)? of the Act, for un- 





'Securities Exchange Act Release No. 13657 
(June 22, 1977) 42 FR 33398 (June 30, 1977). 


2Section 12(f)(1)(C) of the Securities Exchange 
Act (“Act”) permits national securities exchanges 
to apply for unlisted trading privileges in securities 
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listed trading privileges in PRI common stock. 
Since that time, the Commission has found it nec- 
essary to extent the date upon which PRI’s with- 
drawal from listing and registration on the PSE will 





traded solely over the counter (“OTC”). Section 
12(f)(2) specifically directs the Commission, in 
considering such applications to 


take account of the public trading activi- 
ty in such security, the character of 
such trading, the impact of such exten- 
sion on the existing markets for such 
securities, and the desirability of remov- 
ing impediments to and the progress 
that has been made toward the devel- 
opment of a national market system 


& &. 4 


That section further provides that the Commission 
shall not grant such applications 


xe * 


if any rule of the national securities 
exchange making application would un- 
reasonably impair the ability of any 
dealer to solicit or effect transactions in 
such security for his own account, or 
would unreasonably restrict competition 
among dealers in such security or be- 
tween such dealers acting in the capaci- 
ty of market makers who are specialist 
such dealers who are not specialists. 


In recent time, the Commission has not granted 
any applications for unlisted trading privileges in 
OTC securities. 


3In addition to staying the effective date of the or- 
der, the Commission granted the National Associ- 
ation of Securities Dealers and all brokers and 
dealers a temporary exemption from the last sale 
reporting requirements of Rule 17a—15 under the 
Securities Exchange Act with respect to over-the- 
counter (“OTC”) transactions in the common stock 
of PRI. The Commission determined that this tem- 
porary exemption was justified since, if the unlist- 
ed trading privileges application of the PSE were 
denied, PRI stock would be traded solely in the 
over-the-counter (“OTC”) market and therefore 
would not be subject to current reporting under 
Rule 17a-15. Rule 17a-—15 subsequently has 
been amended and redesignated as Rule 
11Aa3-1. 
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become effective; most recently, the effective date 
was delayed to March 31, 1981.4 


DISCUSSION 


The PSE application for unlisted trading privileges 
in PRI stock, represents the first instance in which 
the Commission has been confronted with the is- 
sue of granting unlisted trading privileges in an 
over-the-counter (““OTC’’) security since the adop- 
tion of Section 12(f)(1)(C) in 1975.5 As such, the 
application involves the consideration of several 
major policy issues, including: whether sufficient 
progress has been made toward the development 
of a national market system to satisfy the stand- 
ards of Section 12(f)(2); and whether rescission of 
off-board trading rules as they apply to transac- 
tions in unlisted stocks is sufficient to assure that 
an exchange’s rules do not unreasonably impair 
the ability of any dealer to solicit or effect transac- 
tion in such securities for its own account or un- 
reasonably restrict competition among dealers in 
such securities.® 


While the Commission has determined to continue 
to defer any decision regarding the granting of un- 
listed trading privileges in OTC securities general- 





*Securities Exchange Act Release No. 17398 (De- 
cember 30, 1980). In staying the effective date of 
the delisting order, the Commission has also ex- 
tended the exemption from the last sale reporting 
requirements with respect to OTC transactions. 


5Securities Acts Amendments of 1975, Pub. Law. 
75-94 (June 4, 1975). In contrast to the specific 
requirements of Section 12(f)(1)(C), under Section 
12(f)(2) of the Act, the Commission may grant un- 
listed trading privileges in a listed security if it 
finds that such a grant would be consistent with 
the maintenance of fair and orderly markets, and 
the Commission has adopted a liberal policy with 
respect to granting applications for unlisted trading 
privileges in listed reported securities. 


&The PSE has exempted from its off-board trading 
restrictions securities, such as PRI stock, which 
are both the subject of a delisting application and 
in which the PSE has applied for unlisted trading 
privileges. See Securities Exchange Act Release 
No. 13656 (June 22, 1977) 42 FR 33400 (June 30, 
1977). 
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ly pending further developments in a national mar- 
ket system,’ it has concluded that it is appropriate 
to create a limited exception to is general policy in 
the narrow situation involving a solely listed re- 
norted® security subject to an issuer delisting ap- 
plication. Unlisted trading privileges in these cir- 
cumstances would preserve existing competition 
among exchange and third market makers and re- 
sult in a trading environment which would permit 
exchange specialists to continue to compete with 
OTC market makers in a previously listed security 
in much the same way that OTC market makers 
are permitted to continue to compete with ex- 
change specialists in Rule 19c-—3° securities. 
Moreover, the Commission understands that com- 
petition between OTC market makers and the PSE 
specialist has resulted in narrowed spreads in 
PRI. 


The Commission also has determined to terminate 
the existing exemption for third market makers in 
PRI from the last sale reporting requirements of 
Rule 11Aa3-1.'° While it has been argued that po- 
tential OTC market makers might be reluctant to 
make markets in securities that are subject to cur- 
rent last sale reporting requirements since they 
may not wish to disclose their trading activities to 
competitors, the Commission has concluded that 
the risk that some potential OTC market makers 
would not participate is outweighed by the 
benefits—increased pricing efficiency and 
continuity—that would result from continued last 
sale reporting. These results should militate 
against market fragmentation or the development 
of hidden markets in PRi common stock. In addi- 
tion, since facilities through which current OTC 





7See Securities Exchange Act Release No. 
17549, (February 17, 1981). 


8A reported security is a security reported in the 
consolidated transaction reporting system that is 
listed on the New York Stock Exchange (“NYSE”) 
or the American Stock Exchange (‘‘Amex’’), or se- 
curities that are listed on some other exchange 
and which substantially meet either the NYSE or 
Amex listing standards. 


917 CFR 240.19c-3. 


10Third market makers were not exempted from 
the Commission’s quote rule, Rule 11Ac1-1. 
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last sale information can be reported already have 
been developed for the purpose of reporting third 
market trades in reported securities, it would not 
be unduly burdensome to require OTC market 
makers to comply with Rule 11Aa3-1 when trad- 
ing in PRI. Thus, as PRI is a reported security, the 
Commission will be able to review the effects of 
trading in PRI common stock on the market, and 
its surveillance of those markets will be facilitated 
consistent with the Congress’ directive in Section 
12(f)(2) that, in granting unlisted trading privileges 
in OTC securities, the Commission consider, 
among other things, the probable impact of such 
trading on existing markets. The grant of unlisted 
trading privileges to the PSE in the instant case 
also is based upon the fact that the PSE has 
waived its off-board trading restrictions to securi- 
ties such as PRI stock, which are both the subject 
of a delisting application and in which PSE has ap- 
plied for unlisted trading privileges. 


CONCLUSION AND FINDINGS 


The Commission finds that approval of the PSE’s 
application for unlisted trading privileges in PRI 
common stock is consistent with the maintenance 
of fair and orderly markets and the protection of in- 
vestors. As a national securities exchange regis- 


tered with the Commission pursuant to Section 6 
of the Act, the PSE is subject to the provisions of 
paragraph (b) of that section, and to the Commis- 
sion’s inspection authority and oversight responsi- 
bility under Sections 17 and 19 of the Act and the 
rules and regulations thereunder. In addition, 
transactions in PRI common stock, regardless of 
the market in which they occur, will be reported in 
the consolidated transaction reporting system con- 
templated by Rule 11Aa3-1 under the Act [17 
CFR 240.11Aa3-1]. The availability of last sale in- 
formation should contribute to pricing efficiency 
and to ensuring that transactions in PRI common 
stock on the PSE are executed at prices which are 
reasonably related to those occurring in other mar- 
kets. Finally, the Commission has received no 
comments indicating that the granting of this appli- 
cation would not be consistent with the mainte- 
nance of fair and orderly markets and the protec- 
tion of investors. The Commission further finds 
that approval of the PSE application will provide 
increased opportunities for competition among 
brokers and dealers and among exchange mar- 
kets consistent with the purposes of the Act and 
the objectives of the national market system as re- 
quired by Section 12(f)(2) of the Act. 
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ACCORDINGLY, IT IS ORDERED, that the stay 
on PRI delisting order is removed; the temporary 
exemption of certain third market makers from the 
requirements of Rule 11Aa3-—1 is terminated; and 
that, pursuant to Section 12(f)(1)(B) of the Act, the 
application for unlisted trading privileges on the 
Pacific Stock Exchange in PRI common stock 
hereby is approved, effective at the opening of 
business on April 13, 1981. 


For the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17585/February 27, 1981 


NOTICE OF FILING OF PROPOSED RULE 
CHANGE BY THE BOSTON STOCK EXCHANGE, 
INCORPORATED 


File No. BSE-81-1 


The Boston Stock Exchange, Incorporated sub- 
mitted on February 18, 1981 a proposed rule 
change under Rule 19b-4 to increase its listing 
fees as follows: (1) the original listing fee for each 
class of stock or bonds would be raised from 
$2,000 to $3,500 and (2) the annual listing mainte- 
nance fee for each class of stock or bonds would 
be raised from $250 to $500. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
March 2, 1981. In order to assist the Commission 
to determine whether to approve the proposed rule 
change or institute proceedings to determine 
whether the proposed rule change should be dis- 
approved, interested persons are invited to submit 
written data, views and arguments concerning the 
submission within 21 days from the date of publi- 
cation in the Federal Register. Persons desiring to 
make written comments should file six copies 
thereof with the Secretary of the Commission, Se- 
curities and Exchange Commission, 500 North 
Capitol Street, Washington, DC 20549. Reference 
should be made to File No. SR-BSE-81-1. 
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Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule change which are filed with the 
Commission, and of all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those 
which may be withheld from the public in accord- 
ance with the provisions of 5 U.S.C. § 552, will be 
available for inspection and copying at the Com- 
mission’s Public Reference Room, 1100 L Street, 
N.W., Washington, D.C. Copies of the filing and of 
any subsequent amendments will also be availa- 
ble at the principal office of the above-mentioned 
self-regulatory organization. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17586/February 27, 1981 


In the Matter of the 


NEW YORK STOCK EXCHANGE, INC. 
20 Broad Street 
New York, New York 10005 


(SR-NYSE-81-2) 


ORDER APPROVING PROPOSED RULE 
CHANGE 


On January 15, 1981, the New York Stock Ex- 
change, Inc. (“NYSE*) filed with the Commission 
pursuant to Section 19(b)(1) of the Securities Ex- 
change Act of 1934, 15 U.S.C. 78(s)(b)(1) (‘Act’) 
and Rule 19b-—4 thereunder, copies of a proposed 
rule change which would increase listing fees cur- 
rently charged by the NYSE and impose a new 
listing fee for bonds. 


Notice of the proposed rule change together with 
the terms of substance of the proposed rule 
change was given by publication of a Commission 
Release (Securities Exchange Act Release No. 
17467, January 19, 1981) and by publication in the 
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Federal Register (46 FR 8152, January 26, 1981). 
No comments have been received by the Commis- 
sion with respect to the proposed rule change. 


The Commission finds that the proposed rule 
change is consistent with the requirements of the 
Act and the rules and regulations thereunder ap- 
plicable to a national securities exchanges, and, in 
particular, the requirements of Section 6 and the 
rules and regulations thereunder, in particular, 
Section 6(b)(4), in that the proposed rule change 
provides for the equitable allocation of reasonable 
fees among the NYSE members and other per- 
sons using its facilities. 


IT IS THEREFORE ORDERED, pursuant to Sec- 
tion 19(b)(2) of the Act, that the above-mentioned 
proposed rule change be, and it hereby is, ap- 
proved. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17587/February 27, 1981 


In the Matter of 


PACIFIC STOCK EXCHANGE, INC. 
301 Pine Street 
San Francisco, CA 94104 


(SR-PSE-80-26) 


ORDER APPROVING PROPOSED RULE 
CHANGE 


On December 9, 1980, the Pacific Stock Ex- 
change, Inc. (“PSE”) filed with the Commission, 
pursuant to Section 19(b)(1) of the Securities Ex- 
change Act of 1934, 15 U.S.C. 78(s)(b)(1) (‘Act’) 
and Rule 19b-4 thereunder, copies of a proposed 
rule change to amend Articles XI and XIV of the 
PSE Constitution to prohibit violations of Board 
policies that are required to be filed with the Com- 
mission, and to assure adequate notice before 
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summary of suspension or explusion or members 
or member organizations. 


Notice of the proposed rule change together with 
the terms of substance of the proposed rule 
change was given by publication of a Commission 
Release (Securities Exchange Act Release No. 
17439, January 12, 1981) and by publication in the 
Federal Register (46 FR 4015, January 16, 1981). 
No written comments were received with respect 
to the proposed rule change. All written state- 
ments with respect to the proposed rule change 
which were filed with the Commission and all writ- 
ten communications relating to the proposed rule 
change between the Commission and any person 
were considered and (with the exception of those 
statements or communications which may be with- 
held from the public in accordance with the provi- 
sions of 5 U.S.C. § 552) were made available to 
the public at the Commission’s Public Reference 
Room. 


The Commission finds that the proposed rule 
change is consistent with the requirements of the 
Act and the rules and regulations thereunder ap- 
plicable to national securities exchanges, and the 
requirements of Section 6(b) of the Act in general, 
and Sections 6(b)(5), 6(b)(6) and (6)(b)(7), in par- 
ticular, and the rules and regulations thereunder, 
in that it is designed to promote just and equitable 
principles of trade to protect investors and the 
public interest and to provide for members and 
member organizations to be appropriately disci- 
plined for violations of the Securities Exchange 
Act of 1934 and the rules, policies and procedures 
of the PSE. 


IT IS THEREFORE ORDERED, pursuant to Sec- 
tion 19b(2) of the Act, that the above-mentioned 
proposed rule change be, and it hereby is, ap- 
proved. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 17588/February 27, 1981 


In the Matter of 


NEW YORK STOCK EXCHANGE, INC. 
11 Wall Street 
New York, New York 10005 


(SR-NYSE-81-7) 


Relating to Intermarket Trading System Pre- 
Opening Pilot 


Comments Requested Within 21 days after the 
date of this publication. 


NOTICE OF FILING OF PROPOSED RULE 
CHANGE AND ORDER APPROVING 
PROPOSED RULE CHANGE 


Pursuant to Section 19(b)(1) of the Securities Ex- 
change Act of 1934, 15 U.S.C. 78{s)(b)(1) (“Act”), 
notice is hereby given that on February 17, 1981, 
the New York Stock Exchange, Inc. (“NYSE”) filed 
with the Commission copies of a proposed rule 
change which would amend Exchange Rule 15 to 
change the waiting period before which a stock 
may be opened after a Pre-Opening notification is 
sent to other participating Intermarket Trading 
System (“ITS”) market centers from a fixed five 
minutes to whatever other period may be specified 
in the ITS Plan, from time to time. The proposed 
rule change is necessary to implement NYSE par- 
ticipation in a previously approved pilot program 
with respect to the ITS Pre-Opening Application.' 


Interested persons are invited to submit written 
data, views and arguments concerning the sub- 
mission within 21 days from the date of this publi- 





1In November 1980, the Commission approved an 
amendment to the ITS Plan to allow ITS participat- 
ing market centers to implement a pre-opening pi- 
lot which involved changing the price criterion for a 
pre-opening notification from “more than % of a 
point” to “more than ¥% of a point,” and modifying 
the waiting period before opening a stock after 
such notification is sent from five minutes to such 
other period as may be specified in the Plan from 
time to time. See Securities Exchange Act Re- 
lease No. 17346 (November 28, 1980). 
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cation. Persons desiring to make written com- 
ments should file six copies thereof with the 
Secretary of the Commission, Securities and Ex- 
change Commission, 500 North Capitol Street, 
Washington, D.C. 20549. Reference should be 
made to File No. SR-NYSE-81-7. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule change which are filed with the 
Commission, and of all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those 
which may be withheld from the public in accord- 
ance with the provisions of 5 U.S.C. § 552, will be 
available for inspection and copying at the Com- 
mission’s Public Reference Room, 1100 L Street, 
N.W., Washington, D.C. 


The Commission finds that the proposed rule 
change is consistent with the requirements of the 
Act and the rules and regulations thereunder ap- 
plicable to national securities exchanges and, in 
particular, the requirements of Sections 6(b)(5) 
and 11A and the rules and regulations thereunder, 
in that the Pre-Opening pilot and the proposed rule 
change are designed to promote just and equita- 
ble principles of trade, to remove impediments to 
and perfect the mechanism of a free and open 
market and a national market system for qualified 
securities, and, in general, to protect investors and 
the public interest.? 


The Commission finds good cause for approving 
the proposed rule change prior to the thirtieth day 
after the date of publication of notice of filing 
thereof, in that the proposed rule change is de- 
signed solely to facilitate NYSE participation in an 
ITS Pre-Opening Application pilot, the operation of 





2In addition, in the order approving the Plan 
Amendment that the instant proposed rule change 
is designed to implement, the Commission stated 
its belief that the reduced price parameters might 
provide a greater opportunity for participation in 
primary exchange opening transactions by region- 
al exchange broker-dealers, and that the short- 
ened time period after which an inquiring specialist 
may open a stock in his market might promote the 
efficiency of the Pre-Opening Application. Securi- 
ties Exchange Act Release No. 17200 (October 7, 
1980), 45 FR 68818 (October 16, 1980). 
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which has previously been approved by the Com- 
mission. The Commission also notes that notice of 
the ITS Plan Amendment providing for the pilot 
was given by issuance of a Commission release 
and by publication in the Federal Register,? and 
that no public comments were received. 


IT IS THEREFORE ORDERED, pursuant to Sec- 
tion 19(b)(2) of the Act, that the proposed rule 
change referenced above be, and it hereby is, ap- 
proved. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17589/February 27, 1981 


NOTICE OF FILING AND EFFECTIVENESS OF 
PROPOSED RULE CHANGE BY THE 
PHILADELPHIA STOCK EXCHANGE, INC. 


File No. SR-Phix-81-3 


The Philadelphia Stock Exchange, Inc. (“Phix”) 
submitted, on February 6, 1981, a proposed rule 
change under Rule 19b-—4 to increase the annual 
fee charged to members for use of trading post 
space on the Equity Floor. 


The foregoing change has become effective, pur- 
suant to Section 19(b)(3)(A) of the Securities Ex- 
change Act of 1934 (‘‘Act’’). At any time within six- 
ty days of the filing of such proposed rule change, 
the Commission may summarily abrogate such 
rate change if it appears to the Commission that 
such action is necessary or appropriate in the pub- 
lic interest, for the protection of investors, or other- 
wise in furtherance of the purposes of the Securi- 
ties Exchange Act of 1934. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 





31d. 
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March 3, 1981. Interested persons are invited to 
submit written data, views and arguments con- 
cerning the submission within 21 days from the 
date of publication in the Federal Register. Per- 
sons desiring to make written comments should 
file six copies thereof with the Secretary of the 
Commission, Securities and Exchange Commis- 
sion, 500 North Capitol Street, Washington, D.C. 
20549. Reference should be made to File No. 
SR-Phix-81-3. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule change which are filed with the 
Commission, and of all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those 
which may be withheld from the public in accord- 
ance with the provisions of 5 U.S.C. § 552, will be 
available for inspection and copying at the Com- 
mission’s Public Reference Room, 1100 L Street, 
N.W., Washington, D.C. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17590/February 27, 1981 


In the Matter of 

CHICAGO BOARD OPTIONS EXCHANGE, 
INCORPORATED 

LaSalle at Jackson 

Chicago, Illinois 60604 

(SR-CBOE-80-27) 


ORDER APPROVING PROPOSED RULE 
CHANGE 


On December 22, 1980, the Chicago Board Op- 
tions Exchange, Incorporated (““CBOE’”’) filed with 
the Commission, pursuant to Section 19(b)(1) of 
the Securities Exchange Act of 1934, 15 U.S.C. 
78(s)(b)(1) (the ‘“Act’”) and Rule 19b-4 thereun- 
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der, copies of a proposed rule change which re- 
vises certain of the procedures utilized by the 
CBOE to discipline its members and their associa- 
ted persons. Among other things the proposed 
rule change will (1) permit a member, prior to a 
Business Conduct Committee (“BCC”) meeting to 
determine whether to issue a statement of char- 
ges, to submit a written statement to the BCC con- 
cerning why no disciplinary action should be 
taken; (2) permit a respondent to submit a written 
statement in support of an officer of settlement 
and in certain instances to appear before the BCC 
to make an oral statement in support of such offer; 
(3) provide in certain instances for an expedited 
proceeding which would enable a disciplinary mat- 
ter to be disposed of without the formality of the is- 
suance of a statement of charges; and (4) author- 
ize members of the Board of Directors to be 
appointed to the BCC. 


Notice of the proposed rule change together with 
the terms of substance of the proposed rule 
change was given by publication of a Commission 
Release (Securities Exchange Act Release No. 
34-17478, January 21, 1981) and by publication 
in the Federal Register (45 FR 9329, January 28, 
1981). No written statements with respect to the 
proposed rule change were filed with the Commis- 
sion. 


The Commission finds that the proposed rule 
change is consistent with the requirements of the 
Act and the rules and regulations thereunder ap- 
plicable to national securities exchanges and in 
particular, the requirements of Section 6, and the 
rules and regulations thereunder. 


IT IS THEREFORE ORDERED, pursuant to Sec- 
tion 19(b)(2) of the Act, that the above-mentioned 
proposed rule change be, and it hereby is, ap- 
proved. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 17591/February 27, 1981 


NATIONAL SECURITIES CLEARING 
CORPORATION (‘““NSCC’’) 


(SR-NSCC-80-32) 


ORDER APPROVING PROPOSED RULE 
CHANGE 


On October 31, 1980, NSCC filed with the Com- 
mission, pursuant to Section 19(b)(1) of the Secu- 
rities Exchange Act of 1934, 15 U.S.C. 78s(b)(1) 
(the ‘“Act’), and Rule 19b-4 thereunder, a pro- 
posed rule change authorizing NSCC to maintain, 
or participate in, a signature card distribution serv- 
ice. 


Notice of the proposed rule change, together with 
the terms of substance of the proposed rule 
change, was given by publication of a Commission 
Release (Securities Exchange Act Release No. 
17300, November 14, 1980) and by publication in 
the Federal Register (45 FR 78327, November 25, 
1980). Only one written comment, which urged the 
Commission’s approval of the proposed rule 
change, was received by the Commission. 


The Commission finds that the proposed rule 
change is consistent with the requirements of the 
Act and the rules and regulations thereunder ap- 
plicable to registered clearing agencies, and in 
particular, the requirements of Section 17A of the 
Act. 


It is therefore ordered, pursuant to Section 
19(b)(2) of the Act, that the proposed rule change 
be approved. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 17592/February 27, 1981 


In the Matter of 


Chicago Board Options Exchange, 
Incorporated 

LaSalle at Jackson 

Chicago, Illinois 60604 


(SR-CBOE-80-29) 


ORDER APPROVING PROPOSED RULE 
CHANGE 


On December 22, 1980, the Chicago Board Op- 
tions Exchange, Incorporated (““CBOE’”’) filed with 
the Commission, pursuant to Section 19(b)(1) of 
the Securities Exchange Act of 1934, 15 U.S.C. 
78(s)(b)(1) (the “Act’”) and Rule 19b-4 thereun- 
der, copies of a proposed rule change which 
clarifies that any type of arrangement for market 
maker financing must be disclosed to the CBOE. 


Notice of the proposed rule change together with 
the terms of substance of the proposed rule 
change was given by publication of a Commission 
reiease (Securities Exchange Act Release No. 
34-17472, January 19, 1981) and by publication 
in the Federal Register (45 FR 9329, January 28, 
1981). No written statements with respect to the 
proposed rule change were filed with the Commis- 
sion. 


The Commission finds that the proposed rule 
change is consistent with the requirements of the 
Act and the rules and regulations thereunder ap- 
plicable to national securities exchanges and in 
particular, the requirements of Section 6, and the 
rules and regulations thereunder. 


IT IS THEREFORE ORDERED, pursuant to Sec- 
tion 19(b)(2) of the Act, that the above-mentioned 
proposed ruie change be, and it hereby is, ap- 
proved. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 17593/February 27, 1981 


In the Matter of Applications of the 
PHILADELPHIA STOCK EXCHANGE, INC. 
For Unlisted Trading Privileges 

Securities Exchange Act of 1934 


FINDINGS AND ORDER GRANTING APPLICA- 
TIONS FOR UNLISTED TRADING PRIVILEGES 


The Philadelphia Stock Exchange (‘“Phix’) has 
filed applications with the Commission pursuant to 
Section 12(f)(1)(B) of the Securities Exchange Act 
of 1934 (‘‘Act’’) and Rule 12f-1 [17 CFR 
240.12f-1] thereunder, for unlisted trading privi- 
leges in the following securities which are listed on 
another national securites exchange:' 


American Israeli Paper Mills, Ltd. 
11 %4% Convertible Subordinated De- 
bentures 
(Due November 15, 1997) (File No. 
7-5853) 


Moore Corp. 
Common Stock, No Par Value (File 
No. 7-5854) 


The Commission finds that approval of the Phlix’s 
applications for unlisted trading privileges in these 
securities is consistent with the maintenace of fair 
and orderly markets and the protection of invest- 
ors. As a national securities exchange registered 
with the Commission pursuant to Section 6 of the 
Act, the Phix is subject to the provisions of para- 
graph (b) of that section, and to the Commission's 
inspection authority and oversight responsibility 
under Sections 17 and 19 of the Act and the rules 
and regulations thereunder. In addition, transac- 
tions in the subject securities, regardless of the 
market in which they occur, are reported in the 





'Notice of these applications was given by publi- 
cation in the Federal Register. 46 FR 11397 (Feb- 
ruary 6, 1981) and 46 FR 11935 (February 11, 
1981) respectively. The Commission has received 
no comments with respect to these applications. 
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consolidated transaction reporting system contem- 
plated by Rule 11Aa3-1 under the Act [17 CFR 
240.11Aa3-1]. The availability of last sale infor- 
mation for the subject securities should contribute 
to pricing efficiency and to ensuring that transac- 
tions on the Phix are executed at prices which are 
reasonably related to those occurring in other mar- 
kets. Finally the Commission has received no 
comments indicating that the granting of these ap- 
plications would not be consistent with the mainte- 
nance of fair and orderly markets and the protec- 
tion of investors. The Commission further finds 
that approval of the Phix applications will provide 
increased opportunities for competition among 
brokers and dealers and among exchange mar- 
kets consistent with the purposes of the Act and 
the objectives of the national market system. 


ACCORDINGLY, IT IS ORDERED, pursuant to 
Section 12(f)(1)(B) of the Act, that the applications 
for unlisted trading privileges on the Philadelphia 
Stock Exchange in the above named securities 
are hereby approved. 


For the Commission by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17594/February 27, 1981 


An order has been issued, effective nunc pro tunc 
as of February 19, 1981, granting the application 
of AMERICAN BUSINESS PRODUCTS, INC. to 
withdraw its common stock ($2 par value) from 
listing and registration on the American Stock Ex- 
change, Inc. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17595/February 27, 1981 


A notice has been issued giving interested per- 
sons until March 20, 1981 to comment on the ap- 
plications of the Midwest Stock Exchange for un- 
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listed trading privileges in two stocks which are 
listed and registered on one or more other national 
securities exchanges and are reported in the con- 
solidated transaction reporting system. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17596/February 27, 1981 


An order has been issued granting the application 
of WILLNER INDUSTRIES to withdraw its com- 
mon stock ($.10 par value) from listing and regis- 
tration on the Boston Stock Exchange. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17597/February 28, 1981 


Admin. Proc. File No. 3-5464 
In the Matter of 


WILLIAM R. CARTER 
CHARLES J. JOHNSON, JR. 
One Liberty Plaza 

New York, New York 


OPINION OF THE COMMISSION 
RULE 2(e) PROCEEDINGS 


Aiding and Abetting of Violations of Se- 
curities Exchange Act 


Unethical or Improper Professional Con- 
duct by Lawyers 


Where record does not support findings of willful 
aiding and abetting of violations of Securities Ex- 
change Act, held, findings of violations dismissed; 
where Commission had not then adopted applica- 
ble standards of professional conduct and gener- 
ally accepted standards and norms of professional 
conduct did not then unambiguously cover actions 
of lawyers, held, findings of unethical or improper 
professional conduct not appropriate, proceedings 
dismissed, but notice given of interpretation of 
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“unethical or improper professional conduct” to be 
applied in future proceedings. 


APPEARANCES: 


W. Crosby Roper, Jr., Daniel M. Gribbon, George 
B. Reid, Jr., and Joanne B. Grossman, of Coving- 
ton & Burling, for respondents. 


Gavin Miller, Chairman, for the Executive Commit- 
tee of the Business and Corporation Law Section 
of the Los Angeles County Bar Association, 
amicus curiae. 


John B. Stoddart, Jr. and J. Gordon Cooney, for 
the Section of Corporation, Banking and Business 
Law of the American Bar Association, amicus 
curiae. 


Leonard M. Leiman, for the Committee on Securi- 
ties Regulation of the Association of the Bar of the 
City of New York, amicus curiae. 


Michael R. Klein, amicus curiae. 
Arthur F. Mathews, amicus curiae. 


John L. Warden, for Sullivan & Cromwell, amicus 
curiae. 


Ralph C. Ferrara, Paul Gonson, Michael K. 
Wolensky, Elisse B. Walter, Stephen E. Cavan 
and R. Nicholas Gimbel, for the Office of the Gen- 
eral Counsel of the Commission. 


William R. Carter and Charles J. Johnson, Jr., re- 
spondents, appeal from the initial decision of the 
Administrative Law Judge in this proceeding 
brought under Rule 2(e) of the Commission’s 
Rules of Practice.’ In an opinion dated March 7, 





1Rule 2(e), 17 C.F.R. 201.2(e), provides in para- 
graph (1): 


The Commission may deny, temporarily 
or permanently, the privilege of ap- 
pearing or practicing before it in any 
way to any person who is found by the 
Commission after notice of and opportu- 
nity for hearing in the matter (i) not to 
possess the requisite qualifications to 
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1979, the Administrative Law Judge found that, in 
connection with their representation of National 
Telephone Company, Inc. during the period from 
May 1974 to May 1975, Carter and Johnson will- 
fully violated and willfully aided and abetted viola- 
tions of Sections 10(b) and 13(a) of the Securities 
Exchange Act of 1934 (the “Exchange Act”)? and 
Rules 10b-5, 12b-20 and 13a-—11 thereunder and 
that they engaged in unethical and improper pro- 
fessional conduct. In light of these findings, the 
Administrative Law Judge concluded that Carter 
and Johnson should be suspended from appearing 
or practicing before the Commission for periods of 
one year and nine months, respectively. 


For the reasons stated more fully below, we re- 
verse the decision of the Administrative Law 
Judge with respect to both respondents. We have 
concluded that the record does not adequately 
support the Administrative Law Judge’s findings of 
violative conduct by respondents.* Moreover, we 





FOOTNOTE, Continued 


represent others, or (ii) to be lacking in 
character or integrity of to have en- 
gaged in unethical or improper profes- 


sional conduct, or (iii) to have willfully 
violated, or willfully aided and abetted 
the violation of any provision of the fed- 
eral securities laws (15 U.S.C. 77a to 
80b-20), or the rules and regulations 
thereunder. 


215 U.S.C. 78a et seq. 


3Shortly before this opinion was issued, the Su- 
preme Court decided, in Steadman v. S.E.C., 
U.S. ___ (1981), No. 79-1266 (decided Febru- 
ary 25, 1981), that the standard of proof applicable 
in administrative proceedings of this nature is the 
“preponderance-of-the-evidence,” rather than the 
“clear and convincing evidence” standard, and we 
have therefore applied such standard in our review 
of these proceedings. While the Administrative 
Law Judge, citing Collins Securities Corp. v. 
S.E.C., 562 F.2d 820 (C.A.D.C. 1977), made his 
findings and conclusions on the basis of the higher 
“clear and convincing” standard, we have careful- 
ly considered the operation of the two different 
standards and conclude that our findings herein 
would remain the same under either standard. 
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conclude that certain concepts of proper ethical 
and professional conduct were not sufficiently de- 
veloped, at the time of the conduct here at issue, 
to permit a finding that either respondent breached 
applicable ethical or professional standards. In ad- 
dition, we are today giving notice of an interpreta- 
tion by the Commission of the term “unethical or 
improper professional conduct,” as that term is 
used in Rule 2(e)(1)(ii). This interpretation will be 
applicable prospectively in cases of this kind. 


I. 
JURISDICTION 


Respondents challenge the Commission’s authori- 
ty to promulgate Rule 2(e). Because this is an is- 
sue of great significance to the bar, we issued a 
blanket order permitting the filing of amicus curiae 
briefs on general legal and policy issues.4 


We have considered the issues raised by respond- 
ents, by amici, and by the literature on profession- 
al responsibility generally. Although it is not an ex- 
haustive recitation of all the issues that have been 
raised or that we have considered, the following 
fairly summarizes the arguments which have been 
raised regarding Rule 2(e): 


1. The Commission was not given the 
express authority to adopt Rule 2(e), 
and in the comprehensive scheme of 
the federal securities laws it is inap- 
propriate to imply a power not ex- 
pressly given. 


. The Administrative Practice Act, 5 
U.S.C. 500, precludes the adoption 
or exercise of powers under Rule 
2(e) because that mounts to a de 
facto establishment of a specialized 
SEC bar, which is expressly forbid- 
den by the statute. 


. As a matter of policy, it is inappropri- 
ate for an agency with prosecutorial 
responsibilities to exercise discipli- 
nary authority over counsel who 
renders advice to regulated entities. 





4Securities Exchange Act Release No. 15724 
(April 19, 1979). 


SEC DOCKET/293 





4. The implications of the Commission’s 
exercise of authority under Rule 2(e) 
are so vast that it effectively regu- 
lates the relationship between a law- 
yer and his client, the public and the 
government; and, as an administra- 
tive body with expertise in a particu- 
lar area, the Commission has neither 
the wisdom nor the mandate to en- 
gage in such regulation. 


We have considered, in detail, each of these argu- 
ments. As set out more fully below in the discus- 
sions on Aiding and Abetting and Ethical and Pro- 
fessional Responsibilities, we are extremely 
sensitive to the role of the securities lawyer in the 
disclosure process and to the need to fashion a 
rule that is neither excessive in scope nor beyond 
our expertise. Nevertheless, we conclude that the 
enactment of Rule 2(e) and our application of that 
Rule in this case are clearly within our jurisdiction- 
al grant of authority and reflect an entirely appro- 
priate discharge of our statutory mandates. We 
shall consider each of the arguments summarized 
above separately. 


A. Authority. The Commission's authority to adopt 
Rule 2(e) has been before a number of courts.5 No 
court, having considered the question, has found 
the Commission not to have the authority to adopt 
Rule 2(e). In the most recent case to address the 
issue,® the Second Circuit Court of Appeals con- 
cluded: 


we reject [the] assertion that the Com- 
mission acted without authority in 





5Touche Ross & Co. v. S.E.C., 609 F.2d 570 (C.A. 
2 1979); S.E.C. v. Csapo, 533 F.2d 7 (C.A. D.C. 
1976); Fields v. S.E.C., 495 F.2d 1075 (C.A. D.C. 
1974); Kivitz v. S.E.C., 475 F.2d 956 (C.A. D.C. 
1973); S.E.C. v. Ezrine, [1972-73 Transfer Bind- 
er] Fed. Sec. L. Rep. (CCH) § 93,594 (S.D.NLY. 
Aug. 2, 1972); Schwebel v. Orrick, 153 F. Supp. 
701 (D.D.C. 1957), aff'd on other grounds, 251 
F.2d 919 (C.A. D.C.), cert. denied, 356 U.S. 927 
(1958). Cf. Goldsmith v. Board of Tax Appeals, 
270 U.S. 117 (1926); Koden v. Department of 
Justice, 564 F.2d 228 (C.A. 7 1977); Herman v. 
Dulles, 205 F.2d 715 (C.A. D.C. 1953). 


6Touche Ross & Co. v. S.E.C., 609 F.2d at 582. 
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promulgating Rule 2(e). Although there 
is no express statutory provision author- 
izing the Commission to discipline pro- 
fessionals appearing before it, Rule 
2(e), promulgated pursuant to its statu- 
tory rulemaking authority, represents an 
attempt by the Commission to protect 
the integrity of its own processes. It pro- 
vides the Commission with the means to 
ensure that those professionals, on 
whom the Commission relies heavily in 
the performance of its statutory duties, 
perform their tasks diligently and with a 
reasonable degree of competence. As 
such the Rule is “reasonably related” to 
the purposes of the securities laws. 
Mourning v. Family Publications Serv- 
ice, Inc., [411 U.S. 356 (1973)]. More- 
over, we hold that the Rule does not vi- 
olate, nor is it inconsistent with, any 
other provision of the securities laws. 
We therefore sustain the validity of the 
Rule as a necessary adjunct to the 
Commission’s power to protect the in- 
tegrity of its administrative procedures 
and the public in general. Goldsmith v. 
Board of Tax Appeals, [270 U.S. 117 
(1926)]. 


B. The Administrative Practice Act. Subsection 
(b) of the Administrative Practice Act, 5 U.S.C. 
500(b), expressly states that 


An individual who is a member in good 
standing of the bar of the highest court 
of a State may represent a person be- 
fore an agency on filing with the agency 
written declaration that he is currently 
qualified as provided by this subsection 
and is authorized to represent the par- 
ticular person on whose behalf he acts. 


The primary purpose of this 1965 legislation was 
to provide “for the right of persons to be repre- 
sented by any attorney in good standing in matters 
before Federal agencies.” It was intended to do 
“away with agency-established admission require- 
ments for licensed attorneys, and thus allow per- 





7H.R. Rep. No. 1141, 89th Cong., 1st Sess. 
(1965), reprinted in 2 U.S. Code Gon. & Ad. News 
4170, 4171 (1965). 
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sons to be represented by attorneys of their 
choice.”® 


For purposes of this issue, the relevant provision 
of this section of the Administrative Practice Act is 
paragraph (d)(2) which provides that the Act 
“does not ... authorize or limit the discipline, 


including disbarment, of individual who appear in a 
representative capacity before an agency ...” 
(emphasis added). Although this language is neu- 
tral with respect to the disciplinary authority of fed- 
eral agencies over professionals appearing before 
them in a representative capacity, the supporting 
legislative history? makes clear that Congress, by 





8Ibid. 


°For example, in discussing the bill which ulti- 
mately was enacted, Congressman Willis stated 
that “[i]Jt does not affect the power of agencies to 
discipline persons who appear before them.” 111 
Cong. Rec. H. 27193 (Oct. 18, 1965). Similarly, 
Representative Poff remarked: ‘The bill in no way 
modifies the authority of agencies to discipline 
persons before them... .” /bid. Further, the Sen- 
ate Report on this proposed law stated: “If matters 
of ethical conduct are brought to the attention of 
the agencies, adequate tools are at their disposal 
to deal with the situation.” S. Rep. No. 755, 89th 
Cong., 1st Sess. 5 (1965). And, in a letter to Sena- 
tor Eastland, then Deputy Attorney General 
Katzenbach confirmed the Administration’s under- 
standing that the bill “does not modify the authori- 
ty of agencies to discipline persons appearing be- 
fore them ... .” He remarked that the Department 
of Justice 


ha{d] eliminated formal admission pro- 
cedures and special examinations for 
practice before the administrative 
boards and agencies under its supervi- 
sion. The Department, however, has re- 
tained the power to discipline attorneys 


” 


Further, after noting that “the bill retains in Federal 
agencies an element of control, particularly in dis- 
ciplinary situations,” he concluded that, “[s]ubject 
to the foregoing, the Depariment favors enactment 
of the measure.” The Katzenbach letter to Senator 
Eastland was annexed to H.R. Rep. No. 1141 and 
set forth at 2 U.S. Code Cong. & Ad. News at 
4178 (1965). 


Volume 22, No. 3, March 17, 1981 


eliminating agency-established admission require- 
ments, did not intend, as a secondary or collateral 
purpose, to affect or delimit the existing discipli- 
nary authority of federal agencies which, by that 
time, was well recognized and accepted. 


C. Prosecutorial Considerations. We are sensitive 
to the abuses that may occur when an administra- 
tive agency with prosecutorial responsibilities has 
the power to discipline attorneys representing reg- 
ulated entities. We are constrained to point out, 
however, that each administrative agency is 
charged with responsibilities and vested with pow- 
ers that are fraught with potential for abuse. As is 
the case with other administrative agencies, the 
Commission performs legislative, prosecutorial, ju- 
dicial, and general administrative functions. Al- 
though the potential for abuse does exist, “it is 
neither so great nor so unique to this agency that 
the Commission should decline to exercise its au- 
thority in this area.’’'° 


We have considered the potential for abuse and 
we have considered the way Rule 2(e) has actual- 
ly been used, as well as the substantial internal 
safeguards we have established to protect against 
its abuse. We are convinced that, at this time, our 
responsibilities do not permit us to 


ignore or refuse to exercise an effective 
professional disciplinary tool under the 
appropriate circumstances. The impor- 
tant role which professionals, particular- 
ly attorneys and accountants, play in 
assuring adherence to the federal secu- 
rities laws has long been recognized. 
Clearly, the Commission would be 
unable to administer effectively those 
laws in an environment in which issuers, 
underwriters, and others involved in the 
capital raising process were not routine- 
ly served by professionals of the highest 
integrity and competence, well-versed 
in the requirements of the statutory 
scheme Congress has created. An in- 
competent or unethical practitioner has 
the ability to inflict substantial damage 





10/n the Matter of Keating, Muething & Klekamp, 
Securities Exchange Act Release No. 15982 (July 
2, 1979), 17 SEC Docket 1149, 1165 (Concurring 
opinion of Chairman Williams). 
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on the Commission’s processes, and 
thus the investing public, and to the lev- 
el of trust and confidence in our capital 
markets. [We believe] that Rule 2(e) 
should not be utilized as an enforce- 
ment tool against those who violate the 
federal securities laws and happen co- 
incidentally also to be lawyers or ac- 
countants. But where such individuals 
engage in professional misconduct 
which impairs the integrity of the Com- 
mission’s processes, the Commission 
has an obligation to respond through 
the application of Rule 2(e)."" 


D. The Commission’s Expertise. As discussed in 
the section on Ethical and Professional Responsi- 
bilities, infra, in this decision the Commission 
interprets Rule 2(e)(1)(ii) in cases limited to secu- 
rities lawyers performing disclosure-related pro- 
fessional services, an area within our responsibili- 
ty and our expertise. At the same time, we do not 
view our efforts in this regard as an attempt to 
preempt the recodification efforts of the American 
Bar Association or the ongoing standard-setting of 
the various state bar disciplinary and ethics bod- 
ies. We view private sector initiatives to clarify the 
difficult problems in these areas as a useful— 
indeed necessary—response to the need for 
predictable and generally applicable standards 
governing lawyers in the discharge of their profes- 
sional responsibilities. Our attention today is di- 
rected only to the narrow range of lawyers en- 
gaged in a federal securities practice, to the 
specific factual context of an ongoing disclosure 
program of a corporate client, and to the limited 
question of when it is appropriate for a lawyer to 
make further efforts within the corporation to fore- 
stall continuing violative conduct. 


Hl. 
BACKGROUND OF RULE 2(e) 


A. The History of Rule 2(e). Shortly after its for- 
mation, the Commission, in the exercise of its gen- 
eral rulemaking powers under the Securities Act of 
1933 (the “Securities Act’),’2 promulgated its 





N/d. at 1165-6. 
12415 U.S.C. 77a et seq. 
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Rules of Practice.‘* Rule 2 of those Rules, which 
generally dealt with attorneys and agents ap- 
pearing before, or transacting business with, the 
Commission, in effect established an “SEC bar,” 
with specific admission requirements, and provid- 
ed for the maintenance of a register of persons ad- 
mitted to practice before the Commission.'* That 
Rule also provided that the Commission, “in its 
discretion, [may] deny admission to, suspend, or 
disbar, any person who does not possess the req- 
uisite qualifications to represent others, or who is 
lacking in character, integrity, or proper profes- 
sional conduct.” 'S 


Subsequently, on June 25, 1938, the Commission 
amended Rule 2 to remove the requirement that 
applications to practice be filed with it, and also 
ceased to maintain a register of persons admitted 
to practice before it.‘© Nevertheless, the provision 
of Rule 2 authorizing the Commission to discipline 
any person appearing or practicing before it re- 





13The Commission’s Rules of Practice were origi- 
nally adopted pursuant to Section 19(a) of the Se- 
curities Act, which grants the Commission the au- 
thority “to make, amend and rescind such rules 
and regulations as may be necessary to carry out 
the provisions of this title .. . .” Subsequent revi- 
sions of Rule 2(e) have been adopted under Sec- 
tion 23(a) of the Exchange Act, which empowers 
the Commission “to make such rules and regula- 
tions as may be necessary or appropriate to imple- 
ment the provisions of this title ....” See also 
Section 38(a) of the Investment Company Act of 
1940; Section 20(a) of the Public Utility Holding 
Company Act; Section 319(a) of the Trust Inden- 
ture Act; Section 211(a) of the Investment Advis- 
ers Act. 


14Rule 2, effective September 13, 1935, was enti- 
tled “Appearance and Practice Before the Com- 
mission Under the Securities Act of 1933 and the 
Securities Exchange Act of 1934.” 


15Former Rule 2(1). 


16 Securities Act Release No. 1761 (June 27, 
1938). 
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mained substantially intact after the 1938 amend- 
ments.17 


In September 1970, Rule 2(e) was again amended 
to provide for an automatic suspension from ap- 
pearance or practice before the Commission by a 
person who (1) had been suspended or disbarred 
from practice or who has had his license to prac- 
tice suspended or revoked by a state licensing au- 
thority; (2) had been convicted of a felony or of a 
misdemeanor involving moral turpitude; or (3) had 
been suspended or disbarred by a court of compe- 
tent jurisdiction. In addition, a third category—sub- 
paragraph (1)(iii) of the Rule—was added to pro- 
vide that the Commission may deny a professional 
the privilege of appearing or practicing before it for 
the willful violation, or the willful aiding and 
abetting of a violation, of the federal securities 
laws or the rules and regulations thereunder.'® 


B. The Purpose of Rule 2(e). The Commission 
promulgated Rule 2(e) pursuant to its general 
rulemaking powers in order to protect the integrity 
of its processes.'? These powers were not exer- 
cised with a view to the creation of new adminis- 
trative proceedings to fill gaps in the Commis- 
sion’s current statutory panoply of remedies.2° 





17As a result of the 1938 amendments to Former 
Rule 2, paragraph (e) of that Rule provided: 


(e) The Commission may disqualify, 
and deny, temporarily or permanently, 
the privilege of appearing or practicing 
before it in any way, to any person who 
is found by the Commission after hear- 
ing in the matter 


(1) Not to possess the requisite 
qualifications to represent others; or 


(2) To be lacking in character or in- 
tegrity or to have engaged in uneth- 
ical or improper professional con- 
duct. 


18Securities Act Release No. 5088 (Sept. 
1970). 


'19Touche Ross & Co., supra, at 582. 
20Cf. Ernst & Ernst v. Hochfelder, 425 U.S. 185, 
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Rule 2(e) is not intended to provide an administra- 
tive remedy as an alternative to our power to seek 
injunctive relief for violations of provisions of the 
securities laws which do not already provide for an 
administrative remedy. For example, it does not 
reach any of the myriad of non-professionals who 
may have been involved in violations of the securi- 
ties laws for which an administrative remedy is not 
available. It is addressed to a different prob- 
lem—professional misconduct—and its sanction 
is limited to that necessary to protect the investing 
public and the Commission from the future impact 
on its processes of professional misconduct. 


Rule 12(e) represents a balancing of public bene- 
fits. It rests upon the recognition that the privilege 
of practicing before the Commission is a mecha- 
nism that generates great leverage—for good or 
evil—in the administration of the securities laws.?' 





213-214 (1976); S.E.C. v. Sloan, 436 U.S. 103, 
118-119 (1978). 


21We have previously noted 


the pecularly (sic) strategic and espe- 
cially central place of the private prac- 
ticing lawyer in the investment process 
and in the enforcement of the body of 
federal law aimed at keeping that proc- 
ess fair .... [T]he task of enforcing the 
securities laws rests in over-whelming 
measure on the bar's shoulders .... 
Very little of a securities lawyer's work 
is adversary in character. He doesn't 
work in courtrooms where the pressure 
of diligent adversaries and alert judges 
checks him. He works in his office 
where he prepares prospectuses, proxy 
statements, opinions of counsel, and 
other documents that we, our staff, the 
financial community and the investing 
public must take on faith. This is a field 
where unscrupulous lawyers can inflict 
irreparable harm on those who rely on 
the disclosure documents that they pro- 
duce. Hence we are under a duty to 
hold our bar to appropriately rigorous 
standards of professional honor. 


In the Matter of Emanuel Fields, 45 S.E.C. 262, 
266, n.20 (1973), aff'd without opinion, 495 F.2d 
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A significant failure to perform properly the profes- 
sional’s role has implications extending beyond 
the particular transaction involved, for wrongdoing 
by a lawyer or an accountant raises the spectre of 
a replication of that conduct with other clients. 


Recognition of the public implications of the secu- 
rities professional’s role does not mean that the 
Commission has, by rule, imposed duties to the 
public on lawyers where such duties would not 
otherwise exist. Accountants, of course, issue au- 
dit reports that speak directly to the investing pub- 
lic and publicly represent that the code of conduct 
embodied in the statements of auditing standards 
promulgated by the AICPA has been followed.?? 
The duty of accountants to those who justifiably 
rely on those reports is well-recognized. But the 
traditional role of the lawyer as counselor is to ad- 
vise his client, not the public, about the law. Rule 
2(e) does not change the nature of that obligation. 
Nevertheless, if a lawyer violates ethical or profes- 
sional standards, or becomes a conscious partici- 
pant in violations of the securities laws, or per- 
forms his professional function without regard to 
the consequences, it will not do to say that be- 
cause the lawyer's duty is to his client alone, this 
Commission must stand helplessly by while the 
lawyer carries his privilege of appearing and prac- 
ticing before the Commission on to the next client. 


C. The Operation of Rule 2(e). The operation of 
subparagraphs (i) and (ii) of Rule 2(e)(1) responds 
to the policy considerations stated in Part B 
above. Subparagraph (i) provides for sanctions 
upon a finding that a respondent does “not... 
possess the requisite qualifications to represent 
others.” The motivating concept is clear: the Com- 
mission's processes cannot function effectively 
without the existence of competent professionals 
who counsel and assist their clients in securities 
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1085 (C.A.D.C. 1974). See also S.E.C. v. Spec- 
trum, Ltd., 489 F.2d 535, 541-42 (C.A. 2 1973); 
U.S. v. Benjamin, 328 F.2d 854, 863 (C.A. 2) 
(Friendly, J.), cert. denied, 377 U.S. 953 (1964) 
(“In our complex society the accountants’ certifi- 
cate and the lawyer’s opinion can be instruments 
for inflicting pecuniary loss more potent than the 
chisel or the crowbar’). 


22Regulation S-X, Section 210.2-02(b)(1). 
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matters. The same focus is evident in subpara- 
graph (ii), which provides for sanctions if a re- 
spondent is “lacking in character or integrity or 
[has] engaged in unethical or improper profession- 
al conduct.” 


The operation of subparagraph (iii) of the Rule re- 
flects the same concerns. This provision provides 
for suspension or disbarment if the Commission 
finds, after notice of and opportunity for hearing, 
that a respondent has “willfully violated, or willfully 
aided and abetted the violation of any provision of 
the federal securities laws ... or the rules and 
regulations thereunder.” Not every violation of 
law, however, may be sufficient to justify invoca- 
tion of the sanctions available under Rule 2(e). 
The violation must be of a character that threatens 
the integrity of the Commission’s processes in the 
way that the activities of unqualified or unethical 
professionals do. 


Against that background, we turn to an analysis of 
respondents’ conduct. In our judgment, that con- 
duct presents difficult questions under the applica- 
ble legal and professional standards. 


il. 
RESPONDENTS’ CONDUCT 


A. National Telephone Company. The conduct at 
issue in these proceedings occurred in connection 
with respondents’ legal representation of National 
Telephone Company, Inc. (‘National’) during the 
period from mid-1974 through mid-1975. National, 
a Connecticut corporation with its principal offices 
located in East Hartford, Connecticut, was 
founded in 1971 to lease sophisticated telephone 
equipment systems to commercial customers pur- 
suant to long-term (5- to 10-year) leases.2? Na- 





23Since 1973, National's common stock has been 
registered with the Commission under Section 
12(g) of the Exchange Act, rendering National 
subject to, among other things, the periodic report- 
ing obligations imposed by Section 13(a) of the 
Act, and the rules and regulations thereunder. 
During this period, National's common stock was 
quoted in the National Association of Securities 
Dealers Automated Quotation System, and the 
record indicates that an active trading market ex- 
isted during the relevant period. In addition, from 
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tional enjoyed an impressive growth rate in its first 
three years, increasing its total assets from 
$320,123 to $19,028,613 and its net income from 
$2,390 to $633,485 during this period. At the same 
time, the company’s backlog grew from $66,000 to 
$2,610,000 and the value of equipment leases 
written by it increased from $255,422 to 
$13,292,549. 


The architect of National’s meteoric rise was 
Sheldon L. Hart, one of its founders and, at all 
times relevant to these proceedings, its controlling 
stockholder. From its incorporation until his resig- 
nation on May 24, 1975, Hart was National’s chief 
executive officer, chairman of the board of direc- 
tors, president and treasurer. National's chief in- 
house counsel was Mark |. Lurie who, assisted by 
Brian Kay, was one of respondents’ principal con- 
tracts with the company. 


In large measure, National was a prisoner of its 
own success. As is commonly the case with equip- 
ment leasing companies, the greater part of Na- 
tional’s costs in connection with a new lease, 
including equipment marketing and installation ex- 
penses, was incurred well before rental payments 
commenced. Since rental payments were Nation- 
al’s only significant source of revenues, the com- 
pany’s cash flow situation worsened with each 
new lease, and continued growth and operations 
could only be sustained through external financ- 
ing.24 Between 1971 and 1973, National managed 
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August 7, 1974 until March 31, 1975, National had 
on file with the Commission an effective registra- 
tion statement on Form S-8 with respect to 
200,000 shares of its common stock to be offered 
to its employees pursuant to National’s Qualified 
Savings Investment Plan. 


24National recognized this situation in a prospec- 
tus filed with the Commission in connection with a 
September 1973 debenture offering: 


The Company markets its telephone 
equipment systems through equipment 
rental contracts rather than outright 
sales. The funds required for the instal- 
lation of the telephone equipment sys- 
tems exceed the funds produced by the 
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to obtain needed capital from an initial public offer- 
ing of stock under Regulation A, short-term loans 
from local banks,?5 and an offering of convertible 
debentures in September of 1973. 


National’s last successful effort to secure signifi- 
cant outside financing resulted in the execution, in 
May and June of 1974, of a $15 million credit 
agreement (the “Credit Agreement”) with a group 
of five banks. Although the Credit Agreement was 
not closed (in amended form) until December 
1974,26 the banks were willing to advance sub- 
stantial sums to National under a variety of de- 
mand arrangements prior to the closing. In fact, by 
the time of the closing on December 20, 1974, 
these advances totaled some $16.8 million. The 
Credit Agreement was amended to cover this 
amount, plus $2.2 million for general corporate 
purposes and an additional $2 million available 





contracts until well into their initial 
terms, resulting in an immediate nega- 
tive cash flow. The excess of funds re- 
quired for operations over funds provid- 
ed by operations (negative cash flow) 
resulting from the increase in the Com- 
pany’s installations in [fiscal 1973 was 
$1,867,202] .... 


So long as the Company continues to 
install increasing numbers of telephone 
systems, its cash requirements will con- 
tinue to exceed its cash revenues. The 
future growth and operations of the 
Company are dependent upon its ability 
to obtain adequate debt and equity 
financing. No assurance can be given 
that the Company will be successful in 
obtaining such financing upon accepta- 
ble terms. The Company could be ad- 
versely affected by financial conditions 
resulting in a tightening of credit and 
increasing interest costs for borrowers 
such as the Company. 


25These loans were secured by pledging, as col- 
lateral, National’s existing telephone leases. 


26The closing was postponed by National’s inabili- 
ty to meet certain financial ratio requirements and 
by the bank’s difficulties in obtaining perfected 
liens on all of the company’s new leases. 
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only upon the implementation of a special busi- 
ness plan limiting National’s business growth if 
other sources of money could not be located. Un- 
fortunately, funds available under the Credit 
Agreement, as amended, were not sufficient to fi- 
nance National’s expansion and operations much 
beyond the closing, and the pressure on National’s 
cash flow continued. 


National finally ran out of time in July of 1975, aft- 
er being unable to secure sufficient external 
financing after the closing of the Credit Agree- 
ment. On July 2, 1975, National was forced to file 
a petition for an arrangement under Chapter XI of 
the Bankruptcy Act, 11 U.S.C. 701, et seq.; in 
March of 1976 this proceeding was converted into 
a reorganization under Chapter X of the Bankrupt- 
cy Act, 11 U.S.C. 501, et seq. 


On November 26, 1975, the Commission author- 
ized a formal investigation into the facts and cir- 
cumstances surrounding National's collapse in or- 
der to determine whether any violations of the 
federal securities laws had occurred. This investi- 
gation covered the involvement of respondents, as 
well as of their law firm. 


An injunctive proceeding was initiated by the Com- 
mission on January 16, 1978, in the United States 
District Court for the District of Columbia, against 
Hart, Lurie, the company’s management directors, 
the company’s independent auditors and others, 
alleging violations of the antifraud and reporting 
provisions of the Exchange Act, and the rules 
thereunder.?” That action has now been settled by 
all named defendants, without admitting or deny- 
ing the allegations in the complaint, through issu- 
ance of permanent injunctions against future viola- 
tions of the federal securities laws and the 





27S.E.C. v. Hart, et al., Civil Action No. 78-0065 
(D.D.C.). The factual allegations in the complaint 
on which that action was based included many of 
those involved in this proceeding, and centered 
around alleged defects in National’s public disclo- 
sure during its last months before bankruptcy. In 
addition, the complaint alleged that National util- 
ized accounting methods which improperly inflated 
its revenues and earnings during the period 1973 
through 1975. 
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ordering of certain ancillary equitable relief.2° Also 
on January 16, 1978, the Commission issued a 
Report of Investigation, pursuant to Section 21(a) 
of the Exchange Act, 15 U.S.C. 78t(a), discussing 
the conduct of National’s outside directors in fail- 
ing to ensure that the company timely disclosed 
the matters discussed herein,?° as well as a re- 
lease discussing the role of National’s independ- 
ent auditors in the alleged accounting deficien- 
cies.°° 


B. Respondents and Their Law Firm. Carter, an 
attorney admitted to practice in the State of New 
York, was born in 1917. He received his law de- 
gree from Harvard Law School and has been 
working for the law firm known as Brown, Wood, 
Ivey, Mitchell & Petty (‘““‘Brown, Wood’’) since 
1945, having become a partner of the firm in 1954. 
Carter’s principal areas of practice have been se- 
curities, general corporate and antitrust law. 


Johnson, also admitted to practice as an attorney 
in the State of New York, as well as in the State of 
Connecticut, was born in 1932. He received his le- 
gal education at Harvard Law School and joined 
Brown, Wood’s predecessor firm in 1956, becom- 
ing a partner in 1967. Johnson’s principal areas of 
practice have been corporate and securities law. 


Kenneth M. Socha worked with Carter and John- 
son on a variety of legal matters affecting Nation- 
al, including all of the matters which are the basis 
of these proceedings. Socha joined Brown, Wood 





28See Litigation Release No. 8255 (Jan. 16, 
1978), 13 S.E.C. Docket 1422; Litigation Release 
No. 9080 (May 9, 1980), 20 S.E.C. Docket 48. 


29 Report of Investigation In the Matter of National 
Telephone Co., Inc. Relating to Activities of the 
Outside Directors of National Telephone Co., Inc., 
Securities Exchange act Release No. 14380 (Jan. 
16, 1978), 13 S.E.C. Docket 1393. 


3°Price, Waterhouse & Co., Accounting Series Re- 
lease No. 238 (Jan. 16, 1978), 13 S.E.C. Docket 
1432. 


See also Donald J. Porter, Securities Exchange 
Act Release No. 14381 (Jan. 16, 1978), 13 S.E.C. 
Docket 1396. 
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as an associate in 1970 and continued in that ca- 
pacity during all periods relevant to these pro- 
ceedings.*" 


Brown, Wood first came to Hart’s attention in April 
of 1973 when Socha and a Brown, Wood partner 
who has since left the firm represented an under- 
writer in a proposed financing by National that was 
never consummated. After this financing failed to 
materialize, Hart requested Brown, Wood to repre- 
sent National as special counsel in the preparation 
and filing of the Form S-1 registration statement 
for National's 1973 debenture offering. 


During 1974 and 1975, Brown, Wood, principally 
through Carter, Johnson and Socha, provided a 
wide range of legal services to National, including 
the preparation of a Form S-8 registration state- 
ment, proxy materials and an annual report for the 
company’s 1974 annual stockholders meeting, 
other Commission filings, press releases and com- 
munications to National's stockholders. Johnson 
was charged with the overall coordination of 
Brown, Wood's legal efforts on National’s behalf 
and was generally kept aware of progress on all 
significant projects. In March of 1974, after anoth- 
er Brown, Wood partner left the firm, Johnson 
asked Carter to assist Socha in working on the 
Credit Agreement. Thereafter Carter assumed pri- 
mary responsibility for that project. 


In July of 1974, Johnson was elected secretary of 
National, agreeing to serve in such capacity at 
Hart’s urging. Although his principal duty as secre- 
tary was to attend meetings of the board of direct- 
ors and prepare appropriate minutes, Johnson 
testified that he attended a total of only four meet- 
ings during this period: those of his election on 
July 1, 1974 and his resignation on May 24, 1975, 
and two additional meetings which were held on 
August 19, 1974 and October 15, 1974. The Na- 
tional board of directors held at least three addi- 





31Socha was not named as a respondent in these 
proceedings or in any other Commission action 
relating to National’s activities. Given his role in 
the representation of National during the period 
here at issue, however, a discussion of Socha’s 
activities is essential to an understanding of the 
relevant facts; nevertheless, nothing we say today 
is intended to reflect adversely on Socha’s activi- 
ties in this regard. 
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tional meetings during Johnson’s tenure as secre- 
tary at which he was not present. 


In addition to matters as to which they were direct- 
ly consulted, Brown, Wood, and thus both re- 
spondents, appear to have been informed about 
all matters as to which National made public dis- 
closure. The firm was not only on National's gen- 
eral mailing list, which covered press releases and 
stockholder communications, but the company’s 
former vice president of finance and corporate de- 
velopment testified that Brown, Wood was also in 
close and continuing contact with the company, 
and that the law firm received “everything” that 
was sent out. This testimony contradicts that of 
Carter, who testified to having no recollection of 
receiving any stockholder letters or press releases 
issued by the company, other than the limited 
number of such documents actually prepared or 
revised by Brown, Wood. 


C. Chronology of National’s Final Year: May 1974 
to May 1975. In order fully to appreciate respond- 
ents’ role in the events at issue here, it is neces- 
sary to set forth the following rather lengthy de- 
scription of the 12 months immediately preceding 
public disclosure of the circumstances that led to 
National’s bankruptcy. Except as may be noted 
below, the record contains ample evidence to sup- 
port the conclusion that both respondents were 
aware of the facts and circumstances described. 


1. May to August 1974: National Executes a $15 
Million Credit Agreement; the Annual Report Pro- 
jections; the Continuing Need for Additional 
Financing. National’s story lies in its unrelenting 
need to secure ever greater amounts of outside 
financing. As explained above, given the nature of 
its leasing business, the more installations the 
company contracted for, the greater became the 
gap between internally generated cash flow and 
the soaring needs of front-end equipment installa- 
tion costs. As early as 1973, National had begun 
to explore the availability of longterm debt to sup- 
plement its earlier public equity and debt offerings 
and to replace existing, expensive short-term in- 
debtedness. 


In May and June of 1974, negotiations with a con- 
sortium of five banks, in which Carter, Johnson 
and Socha were all participants, culminated in the 
execution of the Credit Agreement, which was dat- 
ed as of April 30, 1974. The Credit Agreement pro- 
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vided for an interim revolving loan of up to $15 mil- 
lion, evidenced by rolling 90-day notes, until 
November 29, 1974, at which time National had 
the option to convert the principal amount then 
outstanding into six-year term notes. As discussed 
below, the Credit Agreement (as amended) was 
not formally closed until December 20, 1974, in 
part because National was unable to satisfy the 
closing conditions relating to its liquidity and debt- 
to-net-worth ratios. Ultimately the banks agreed to 
waive these conditions. 


Since the Credit Agreement contemplated that the 
loans thereunder?* would be secured by substan- 
tially all of National’s assets, it was necessary for 
National to transfer these assets to Systems, a 
transfer which in turn required the approval of Na- 
tional’s stockholders. In order to secure this ap- 
proval, National called its annual stockholders 
meeting for June 27, 1974, and Brown, Wood was 
asked to prepare the proxy materials for this meet- 
ing. Carter and Johnson also participated in the 
preparation of National's 1974 Annual Report. 
These proxy materials, along with National's 1974 
Annual Report, were sent to National’s stockhold- 
ers on June 17 and filed with the Commission on 
June 19. 


In urging approval of the asset transfers necessi- 
tated by the Credit Agreement, National’s proxy 
statement disclosed that 


[t]he future growth and operations of the 
Company are dependant upon its ability 
to obtain financing such as is supplied 
by the Credit Agreement. 


National’s 1974 Annual Report contained projec- 
tions of future lease installations which showed, by 
each quarter, a doubling of annual installations 
from approximately $13.3 million in fiscal 1974 to 





32Since National was prohibited by Connecticut 
law from obtaining secured loans from banks 
whose principal offices were located outside the 
state, it created a New York subsidiary, National 
Telecommunications Systems, Inc. (“Systems”), 
to enter into the Credit Agreement with the banks. 
National agreed to transfer its leases and title to 
the underlying equipment to Systems to be 
pledged as security for the Credit Agreement 
loans, for which National was to act as guarantor. 
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approximately $27 million in fiscal 1975. In re- 
sponse to a specific request from Hart, Carter ad- 
vised National orally and in writing that, in light of 
Securities Act Release No. 5362 (Feb. 2, 1973), a 
copy of which Carter sent to Hart, it was permissi- 
ble to include projections in the Annual Report, but 
that the assumptions underlying the projections 
should also be disclosed.%* Hart ignored this ad- 
vice and the Annual Report was distributed without 
assumptions.** This incident is the first example in 
the record of Hart’s uncooperative reaction to re- 
spondents’ advice concerning the disclosure de- 
mands of the federal securities laws. 


National's management, as well as Carter and 
Johnson, were well aware that the company would 
need substantial outside financing in addition to 
that provided by the Credit Agreement to realize 
the Annual Report projections. As early as the 
July 1 meeting of National’s board of directors, the 
company had already borrowed $10 million of the 
$15 million which would be available under the 
Credit Agreement. At that meeting, which was at- 
tended by Johnson in his new capacity as corpo- 
rate secretary, Hart announced that National 
needed at least $17 million in new financing to 
achieve the new lease installation projections in 
the Annual Report.*5 After Hart reported to the 





33An earlier draft of the Annual Report, which 
served as the basis for Carter’s advice, also con- 
tained projections of net income. These latter pro- 
jections were omitted from the final document on 
the advice of National's independent accountants. 


34The Administrative Law Judge found that, al- 
though the 1974 Annual Report was false and mis- 
leading for failure to include these assumptions, 
“in view of Carter's advice to Hart concerning the 
use of projections, it is concluded that neither re- 
spondent was responsible for the violation and 
[this] charge [of the Order for Proceedings] will be 
dismissed.” General Counsel has not appealed 
that ruling and we express no opinion on it here. 


The $17 million figure apparently consisted of 
the $5 million remaining available under the Credit 
Agreement, plus at least $12 million from other, 
unspecified sources. A July 12, 1974 memoran- 
dum prepared by one of the lending banks esti- 
mated that National would require approximately 
$13 million in new outside financing to meet its fis- 
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meeting on the various alternatives being explored 
for additional funds, the directors focused on the 
importance of this issue to the continuing growth 
and viability of the company. The minutes of that 
meeting reflect the board’s conclusion that “it 
[was] essential ... to continue to explore all ap- 
propriate means for obtaining financing for the 
Corporation’s operations.” 


Brown, Wood was also at this time closely in- 
volved in several other projects for National, all of 
which were relevant to its financial status. For ex- 
ample, in June 1974, National requested Brown, 
Wood to begin work on a Form S-1 registration 
statement to be used to raise additional capital 
through the public sale of common stock. This 
public offering never took place, a victim of the 
deteriorating public equity markets of the day. In 
addition, on July 14, National filed a Form S-8 reg- 
istration statement with the Commission covering 
its qualified savings imvestment plan. Brown, 
Wood was listed as counsel to National in that reg- 
istration statement and both respondents partici- 
pated in its preparation.*6 


It is clear that National did not want for opportuni- 
ties to disclose to its stockholders the continuing 
financial squeeze in which it found itself. After the 
Credit Agreement was signed, the first of these 
opportunities arose on or about June 18, when 
Hart sent a one-page letter to the company’s 
stockholders announcing the declaration of a 3% 
stock dividend, payable in three equal installments 
of 1% each on August 1, September 3 and Octo- 





FOOTNOTE, Continued 


cal 1975 new lease installation projections. The 
record does not indicate that respondents re- 
ceived a copy of this bank memorandum when it 
was prepared. 


36 National's 1974 Annual Report was an exhibit to 
the S-8 registration statement and was required by 
law to be distributed to each plan participant with 
the relevant prospectus. Even though, by this 
time, respondents must have known of the omis- 
sion of assumptions underlying the projections in 
the Annual Report (including, most significantly, 
the $12-13 million shortfall in outside financing), 
the record reflects no effort on their part to repair 
these omission in the S-8 registration statement. 
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ber 1, 1974. The record does not specifically re- 
flect whether respondents were aware of or 
consulted on this letter before it was sent, al- 
though it may be inferred that Brown, Wood re- 
ceived a copy at the same time National’s stock- 
holders did, by virtue of the fact that the law firm 
was on National’s general mailing list. 


As the summer of 1974 wore on, both the severity 
of and concern for National’s financial predica- 
ment intensified, fueled in large measure by the 
deteriorating credit markets. At an August 19 
meeting of National’s board of directors—the sec- 
ond board meeting attended by Johnson—Hart 
once again reported on his continuing attempts to 
raise more capital. 


At that August 19 board meeting, several directors 
expressed serious concern over National’s growth 
rate in light of its need for additional money, high 
financing costs and lack of available cash. Dr. Eli 
Shapiro, one of National’s nonmanagement direct- 
ors, presented a memorandum which was dis- 
cussed at some length. It suggested that National 
had over-estimated its borrowing ability and over- 
stated its growth projections, concluding that the 
company had to seek additional equity financing 
immediately if it were to ensure its ability to sur- 
vive financial adversity. The board determined that 
the company’s rate of growth was a matter of ma- 
jor importance; that the growth rate should be 
carefully monitored by management and the 
board; and that management should be prepared 
to proceed at a slower rate if advisable. 


Notwithstanding these concerns, and the severity 
of the problems facing the company, the day after 
the August 19 board meeting Hart sent another 
letter to the stockholders, announcing the declara- 
tion of two more 1% stock dividends and indicating 
specifically that the dividends were “made possi- 
bly by the continued successful performance of 
the company ....” The letter said nothing about 
National’s problems in securing badly needed ad- 
ditional financing, or about the impact which the 


failure to achieve such financing could have on 
it.37 





37 There is no indication in the record that respond- 
ents saw this letter before it was sent out, or re- 
ceived it any earlier than others on National’s gen- 
eral mailing list. 
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2. September to December 1974: National’s 
Growing Cash Crisis; Preparations for the Closing 
under the Credit Agreement. By early fall of 1974, 
National’s cash needs outstripped its existing 
financing sources and a severe cash crisis en- 
sued. A meeting between National and its bankers 
was held on September 11, 1974; neither re- 
spondent was present. By that date, National had 
already received from the bank group more than 
$13.2 million of the $15 million contemplated by 
the Credit Agreement, which had yet to be closed. 
Moreover, in the preceding months, National had 
borrowed an additional $1.5 million from two of the 
lending banks, an amount that was not originally 
contemplated by the pending agreement, thus 
bringing the total funds already advanced by the 
banks to something approximating the $15 million 
provided for under the original agreement. 


At the September 11 meeting with the banks, Hart 
indicated that the projected equity offering had 
been ruled out by National’s investment bankers, 
due to deteriorating market conditions. He further 
reported that National's cash flow problems had 
caused the company voluntarily to institute a 
“wind-down” program, effective September 1: As 
he described it, this program, projected to last five 
months, was a severe retrenchment, designed to 
protect the banks’ existing investment. Under it, 
National would limit its operations to the conver- 
sion of present inventory—approximately $5 
million—into installed systems under new leases, 
phase out further marketing and installation efforts 
and reduce the company to a “pure maintenance 
organization.” Hart requested an increase in the 
total amount of the banks’ planned loan from $15 
to $21 million in order to finance this wind-down 
program. The banks, however, hesitated, agreeing 
only that no decision would be made on lending 
National additional funds until the pending $15 mil- 
lion Credit Agreement was closed. 


Hart, in fact, had lied to the banks. No wind-down 
program had been instituted or, as it turned out, 
would be until almost eight months later, in May of 
1975. There is, however, no evidence in the re- 
cord that respondents were, or ever became, 
aware of Hart’s September 11, 1974 deception. 


Despite the tenor of the September 11 meeting 
with the banks and the representations Hart had 
made concerning the wind-down of the company’s 
operations, the day after the meeting Hart once 
again sent out an optimistic letter to stockholders 
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and others. The letter gave no hint of National’s 
precarious financial situation, stating rather that 
August had been “an outstanding month.” Refer- 
ring to a recent single working day when the com- 
pany had installed for its entire first fiscal year, the 
letter commented that “National has the organiza- 
tion, the personnel and the equipment sources to 
continue to achieve that pattern of exciting 
operational growth.” The company’s financing 
needs were not mentioned. 


Accompanying the letter was a highly optimistic 
research report on National, prepared by a broker- 
age firm, specifically noting that the company was 
still confident that it could reach the fiscal 1975 in- 
stallation projections contained in its 1974 Annual 
Report. Neither the letter of September 12 nor the 
enclosed research report made any mention of 
National's increasingly difficult financial situation, 
a particularly disturbing omission in light of Hart’s 
“wind-down” assurances to the banks, the direct- 
ors’ cautious attitude toward further rapid expan- 
sion and the banks’ decision not to consider sup- 
plying further funds until the Credit Agreement 
was closed.%8 


At the October 15, 1974 meeting of National’s 
board of directors, attended by Johnson, there 
was a further discussion of National’s “tight cash 
position,” its inability to secure additional credit 
despite vigorous efforts, and its continued need for 
external financing. By that time, National had al- 
ready increased its borrowing from the bank group 
from $13.2 million (the September 11 figure) to 
$14.3 million of the initially planned $15 million 
loan, with the additional $1.5 million in separate 
loans from two of the banks still outstanding. Hart 
stated to the board that he had discussed with the 
banks a “contingency plan” for the orderly “wind- 
down” of National’s sales activities, but apparently 
did not disclose to the board or to Johnson who 
was present that he had falsely represented to the 
banks that such a program was already being im- 
plemented. 


The board of directors became increasingly con- 
cerned about the company’s financial situation, 





38There is no evidence that respondents partici- 
pated in the preparation or dissemination of this 
particular letter, or that they were aware of its con- 
tents before it was sent. 
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recognizing that a curtailment of National's opera- 
tions and a termination of its sales would soon be- 
come necessary unless significant additional 
financing were obtained, and that one of the major 
impediments to obtaining such financing was the 
failure to close the Credit Agreement. The board 
therefore instructed Hart to take immediate steps 
to close the Credit Agreement. 


Two days later, on October 17, National issued a 
press release reporting its results for the second 
fiscal quarter ended September 30, 1974. The 
release, which respondents did not prepare or 
review, but which they did receive after the fact, 
disclosed a substantial increase in lease installa- 
tions,°° net income and earnings per share over 
the corresponding fiscal quarter in 1973, but once 
again made no mention of the financial crisis when 
facing the company. Thus the gap between Na- 
tional’s public posture and the private realities 
continued to widen. 


The banks’ position and the concerned reaction of 
National’s board of directors made closing the 
Credit Agreement the first order of the day for Na- 
tional. As a result, on October 18, respondents 
both attended a meeting with various representa- 
tives of National and the lending banks to discuss 
what remained to be done to close the Credit 
Agreement. The extent of the company’s unse- 
cured borrowings, its unsuccessful efforts to ob- 
tain other financing and its past due operating ex- 
penses were also discussed, along with the steps 
the company had purportedly taken to curtail oper- 
ations. Significantly, a wind-down plan—this time 
characterized as a “contingency” plan—was also 
discussed, with Hart again asking the banks to in- 
crease the Credit Agreement coverage by $6 mil- 
lion to fund such a plan, in order to protect their 
existing $15 million investment. 


In light of his presence at the July 1, August 19 
and October 15 board meetings, as well as the 
October 18 bank meeting, Johnson was well 
aware of National’s cash crisis, its continuing fail- 
ure to obtain needed financing and its purported 
“wind-down” program. This, in addition to the well- 





32The volume of lease installations disclosed for 
the first two fiscal quarters was approximately 
equal to the projected levels in the 1974 Annual 
Report. 
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known depressed state of the credit markets and 
the fact that National had projected, confirmed and 
continued to report, without obviously relevant 
qualifications, rapidly growing sales and earnings, 
undoubtedly prompted Johnson to instruct Socha 
to draft a disclosure letter to National's stockhold- 
ers approximately two days after the October 18 
bank meeting. 


The proposed stockholders letter, which was re- 
viewed by both Carter and Johnson and sent to 
the company in early November, was a candid 
summary of National’s financial predicament, 
noting that National would “in the near future” 
have to obtain significant financing in addition to 
the Credit Agreement. It concluded: 


The Company’s efforts to obtain addi- 
tional financing have been adversely af- 
fected by tight credit conditions, in- 
creased interest costs, a generally 
unfavorable equity market and certain 
factors that are peculiar to its business 
such as the negative cash flow de- 
scribed above. In view of these factors 
the Company has determined that it 
would be prudent to curtail its sales op- 
erations and, therefore, to emphasize 
the liquidity rather than growth until 
such time as additional debt or equity 
financing can be obtained. 


Johnson subsequently told Lurie that this was the 
type of communication “that a company ... inter- 
ested in keeping its stockholders advised on a reg- 
ular basis should be making.’4° Despite this ad- 
vice, National's management declined to issue the 
letter. Neither respondent elected to pursue the 
matter. 


During this period, Hart continued his efforts to de- 
velop further outside sources of financing for Na- 
tional. Carter was informed by Hart and others 
about negotiations concerning numerous such po- 
tential sources for financing that were in various 
stages of completion. For example, on October 22, 
1974, National entered into a Memorandum of In- 
tent with Ilwatsu Electric Co., Ltd., one of its suppli- 





40 Johnson testified that, in his opinion, distribution 
of the letter was not required by the federal secu- 
rities laws. 
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ers, providing for a sale of 800,000 shares of the 
company’s stock to lwatsu for $1 million. National 
was also developing a regional bank program to 
obtain financing, from local banks, secured by new 
equipment leases. In addition, during the period 
immediately prior to the December 20 closing, the 
company’s financial vice president discussed a 
possible public offering of the company’s deben- 
tures with Carter. Carter also was aware of a num- 
ber of potential sources of financing from lenders 
outside the United States. 


Meanwhile, closing preparations continued. On 
November 18 or 19, Carter and National's man- 
agement again met with bank representatives to 
discuss the closing and the amendments to the 
Credit Agreement which would be required to pro- 
vide the $6 million addition requested by Hart. The 
company agreed, at the banks’ insistence, to re- 
tain an independent consulting firm to evaluate the 
proposed wind-down plan. 


One week later, on November 26, a draft of an 
amendment to the Credit Agreement (the “Amend- 
ment”), prepared by the banks’ counsel, White & 
Case, but worked on and reviewed by Carter, 
treated the wind-down plan as an attached exhibit. 
The November 26 draft of the Amendment also re- 
flected a new total commitment of $21 million—in- 
dicating that Hart's $6 million request had been 
agreed to—but provided that National had to im- 
plement the plan to wind-down its operations, and 
thus terminate sales, if it desired to borrow more 
than $17 million.*" 


It is important to note, at this point, that both 
Carter and Johnson must have been aware that, if 
National were to implement the wind-down plan, 
the company would have no reasonable opportu- 
nity to meet the projections of $27 million in lease 
installations which were set forth in the 1974 An- 
nual Report and indirectly reconfirmed the compa- 
ny’s September 12 letter to its stockholders. The 
wind-down plan, which Socha summarized in a 
December 2 memorandum to Johnson, provided 





41 Carter wrote a note on his copy of the November 
26 draft questioning the amount of new financing 
that would be available with a limit of $17 million, 
since over $15 million was already outstanding in 
bank borrowings. Carter did not follow up on this 
question. 
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that National would not be permitted to enter into 
any further leases. Obviously, under these circum- 
stances, the company’s sales and earnings growth 
would be halted—short of projected levels. 


In early December, Socha received from National 
a draft of the company’s quarterly report to its 
stockholders for the second fiscal quarter ended 
September 30, 1974. The report contained a 
series of graphs, illustrating the successful results 
of National’s operations, but once again made no 
mention of the dire financial straights in which the 
company found itself in December. Such an omis- 
sion was especially significant in light of the dis- 
closure recommendations which Brown, Wood had 
by then made to National. When Socha inquired 
whether the use of the graphs had been cleared 
by Johnson, Lurie informed him that they had. This 
was not true, as Johnson noted on the copy of the 
draft report circulated to him by Socha. The quar- 
terly report was mailed as proposed, and neither 
respondent ever spoke with the company’s man- 
agement about the disclosure problems it pre- 


sented or about Lurie’s misrepresentation to 
Socha. 


It thus appears that, by early December, Carter 
and Johnson were both fully aware that (1) Nation- 
al was experiencing a cash crisis severe enough 
to threaten the continued viability of the company 
if further financing could not be found, (2) when 
closed, the Credit Agreement, as modified by the 
Amendment, would not provide the necessary ad- 
ditional financing, (3) National's earlier projections 
could no longer be achieved if the Credit Agree- 
ment’s wind-down plan were to be implemented, 
and (4) National's management was unreceptive 
when confronted with respondents’ advice to dis- 
close the company’s financial problems. 


With this background, National and respondents 
moved on to the final preparations for the closing 
under the Credit Agreement and the Amendment. 


3. December 1974 to January 1975: The Lease 
Maintenance Plan; the Closing; Related Public 
Disclosure. |n the final days leading to the closing, 
National’s “wind-down” plan was _ renegotiated 
somewhat and finally emerged with a new name, 
the lease maintenance plan (‘‘LMP’’). All the 
witnesses speaking to the question agreed that 
the term “lease maintenance plan” had no gener- 
ally accepted meaning in the industry and that 
they had never used or heard this term before. 
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Moreover, the terms “wind-down plan,” “contin- 
gency plan,” and “lease maintenance plan,” were 
all intended to refer to the same thing.*? 


The need to revise the original wind-down plan 
emerged when the consulting firm hired by Nation- 
al to evaluate the plan reported to the banks that, 
in its original form, the plan was neither feasible 
nor in the best interests of the banks. Rather, the 
independent consultants advised that the best 
course would be to allow National limited con- 
tinuing growth, financed with additional bank 
borrowings, and that a wind-down should be im- 
plemented only as a last resort and only if the 
company were unable to obtain additional outside 
financing. 


At a meeting held on December 11, with Carter 
and representatives of National and the banks 
present, final details of the Amendment were ne- 
gotiated. A draft of the Amendment dated Decem- 
ber 13, 1974, which was prepared by White & 
Case, contemplated an arrangement under which 
the banks would permit Systems to borrow up to 
$19 million at any time on or before April 30, 1975. 
These borrowings were to be secured by the tele- 
phone leases and equipment transferred to Sys- 
tems by National and guaranteed by National. If 
either (1) National and/or Systems attempted to 
borrow in excess of $19 million from the existing 
bank group or (2) National failed to meet a 
specified liquidity test, National and Systems were 
required to implement the LMP. Their failure to do 
so in accordance with the provisions of the LMP 
was an event of default under the Credit Agree- 
ment, as modified by the Amendment (the 
“Amended Credit Agreement’), and resulted in all 
outstanding indebtedness under that Agreement 
becoming due and payable upon demand. 


The December 13 draft of the Amendment for the 
first time contained a reference to a “lease main- 
tenance plan” and indicated that the LMP was to 
be attached as an exhibit to the Amendment. The 
effect of the implementation of the LMP on Nation- 
al’s operations and growth would obviously be 
both dramatic and devastating. Indeed, as one ex- 
pert called by respondents testified, the LMP was 
“a sort of a holding pattern short of bankruptcy or 





42 Carter testified that he could not recall who was 
responsible for renaming the ‘wind-down” plan 
the LMP. 
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levy by the creditors.” The LMP required National 
to terminate all sales activities, dismiss all sales 
personnel, and limit its operations to those neces- 
sary to service existing leases. In effect, the com- 
pany would be transformed into a mere service 
agency, maintaining existing leases, but writing no 
new ones. Moreover, the final $2 million of the 
funds to be provided by the banks was only availa- 
ble until June 30, 1975 and could only be used to 
implement the LMP, principally by financing the in- 
Stallation of equipment already in inventory to 
complete existing orders. 


The independent consultants previously hired to 
report on National’s “wind-down” plan were re- 
tained by the parties to monitor National’s opera- 
tions and financial condition and to issue monthly 
reports on the status of its borrowings and cash li- 
quidity, as a check on the need for the implemen- 
tation of the LMP. 


On December 19, the day immediately preceding 
the closing under the Amended Credit Agreement, 
at a day-long pre-closing meeting, Hart told Carter 
that he did not want the terms of the LMP made 
public or filed with the Commission. Although 
Carter testified that he could not recall the reason 
for this request, he speculated that Hart sought 
not to publicize the LMP because he was con- 
cerned that the disclosure of the LMP’s effects on 
the company’s business would have a negative 
impact on the morale of National's sales person- 
nel. After reading the LMP, Carter advised Hart 
that the LMP would have to be filed with the Com- 
mission if it were an exhibit to the Amendment, as 
originally had been contemplated. However, 
Carter added that the LMP need not be filed with 
the Commission or publicized if it were not an ex- 
hibit but rather merely referred to in the Amend- 
ment. Hart agreed, and the Amendment was 
modified to delete the LMP as an exhibit.*9 


Also at the December 19 pre-closing conference, 
Carter reviewed and extensively revised a press 
release prepared by National announcing the 
closing of the Amended Credit Agreement. The re- 
vised press release was reviewed by all parties at 





43Carter testified that all parties were present at 
the preclosing meeting, and were aware of the 
reason for deletion of the LMP exhibit, but that no 
objection to doing so was raised by anyone. 
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the meeting, including the company’s manage- 
ment. No one raised any objections to the revi- 
sions proposed by Carter. 


On December 20, the Amended Credit Agreement 
was closed and National immediately borrowed 
$18 million from the banks. Of this amount, over 
$16.8 million was used to repay existing demand 
indebtedness based on advances the banks had 
made to National since the original Credit Agree- 
ment had been signed six months earlier. All or 
virtually all of the remainder was used to pay 
varous operating expenses which National had al- 
ready incurred. Even after these expenses were 
discharged, National was left with substantial 
short-term debt totalling almost $2 million. The 
record is ambiguous as to the degree to which 
Carter was aware of this situation. 


Whatever the state of Carter's knowledge con- 
cerning National’s past-due obligations, the record 
makes it clear that Carter understood that the De- 
cember 20 financing in no way extricated National 
from its financial dilemma. At the time of his testi- 
mony in the Commission’s investigation, Carter 
stated that he understood that, if National did not 
obtain significant additional financing, it would 
soon be “right back in the soup.” 44 


Immediately after the closing, National issued the 
press release that Carter had redrafted the day 
before. The release stated, in its entirety: 


PRESS RELEASE—FOR IMMEDIATE 
RELEASE 


EAST HARTFORD, CONN., 
DECEMBER 20, 1974 


National Telephone Company today an- 
nounced the execution of a $6,000,000 
extension of a $15,000,000 Credit 
Agreement with a group of banks head- 
ed by Bankers Trust Company of New 
York. Included in the $21 million is a 





44One bank official later testified in the Commis- 
sion’s investigation that he believed, at the time, 
that if National did not obtain further financing, it 
was highly likely that the LMP would be triggered 
within 60 days of the closing. However, this infor- 
mation was neither shared with Carter or Johnson 
nor reported to the official’s superiors at that bank. 
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contingency fund of $2 million which is 
available until June 30, 1975 and which 
may be utilized by the Company only for 
the purpose of funding a lease mainte- 
nance program in the event additional 
financing is not otherwise available. 


Of the $21 million, the Company has 
borrowed $18 million pursuant to a 
seven-year term loan, of which approxi- 
mately $16,500,000 was used to repay 
outstanding short-term loans. The bal- 
ance will be used for general operating 
expenses. Participating in the loans are 
Bankers Trust Company of New York, 
Mellon Bank N.A. of Pittsburgh, Central 
National Bank of Cleveland, The Con- 
necticut Bank and Trust Company and 
The Hartford National Bank and Trust 
Company of Hartford, Connecticut. 


The press release did not discuss either of the fol- 
lowing matters each of which was then within the 
knowledge of Carter and Johnson. 


(1) The precise nature and effects on 
National’s business of the LMP and 
the likelihood that National would be 
required to implement the LMP with- 
in a short period of time; and 


The substantial limitations placed 
on National's operations by the 
Amended Credit Agreement. 


It is also apparent from the record that the press 
release’s statement indicating that the balance of 
the financing remaining after the repayment of out- 
standing bank debt ‘‘will be used for general 
operating expenses” was misleading, in light of 
the substantial overdue obligations of National 
then existing. 


The second major item of public disclosure con- 
cerning the closing was a stockholders’ letter 
mailed, without respondents’ knowledge, by Na- 
tional on or about December 23. This letter, which 
was issued in the face of Socha’s advice to Na- 
tional that no further public statements should be 
issued concerning the Amended Credit Agreement 
unless such statements were cleared by Brown, 
Wood, contained numerous misstatements and 
omissions, including the following: 
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(1) The letter indicated that the compa- 
ny “was stronger now than ever be- 
fore in its history” and that it had “a 
greater availability of capital, ex- 
panding producitivty and growing 
earnings” and was “looking forward 
to an outstanding year in calendar 
1975."45 


The letter indicated that the entire 
additional $6 million loan to National 
could be used for future operating 
expenses. 


The letter made no reference to Na- 
tional’s repayment of existing bank 
loans and other pre-existing debts 
with the proceeds of the finaincing, 
its continuing cash needs and short- 
ages, or the LMP. 


Respondents first learned of the letter on Decem- 
ber 27, when Brian Kay, who was aware that Na- 
tional had ignored Socha’s advice that all public 
disclosure should be reviewed by them, voluntarily 
telephoned Socha and dictated the letter to him. 
Socha thought that the letter’s description of the 
Amended Credit Agreement was “seriously inade- 
quate” and immediately gave a copy of it to 
Johnson. Carter, too, was consulted. While re- 
spondents felt that the letter did not make ‘“ade- 
quate disclosure” with respect to the Amended 
Credit Agreement, they concluded that, when read 
together with the earlier December 20 press re- 
lease which Carter had revised, it was not materi- 
ally false or misleading, and that no corrective ac- 
tion by National was therefore required. Johnson 
later did, however, orally express his dissatisfac- 
tion with the letter to Lurie. 


With the close of 1974, the record reveals that re- 
spondents were in the uncomfortable position of 





“5The letter did indicate that National “shall con- 
tinue to limit installations substantially below [its] 
capability until the end of the fiscal year,” although 
it gave no reason for that statement. Significantly, 
any cautionary effect of this disclosure was largely 
dissipated by the language immediately foliowing, 
which indicated that “the leveling of volume will 
not mean any reduction in productivity, and will not 
be to the detriment of continuing earnings growth.” 


Volume 22, No. 3, March 17, 1981 


attempting to provide disclosure advice to an ag- 
gressive client whose unreceptive management 
actively frustrated the giving of advice and ignored 
what advice managed to get through. It is in the 
context of this attitude that respondents and Na- 
tional moved into the new year, with the final ef- 
forts to save the company and the resulting sharp 
needs to attend to the company’s public disclosure 
obligations. 


4. January to March 1975: National’s December 
1974 Form 8-K; the Triggering of the LMP; Dis- 
closure Pressures from the Banks. On January 9, 
1975, National filed a current report on Form 8-K 
for the month of December 1974, reporting on the 
closing under the Amended Credit Agreement. 
This document was drafted by Carter, who accept- 
ed full responsibility for it. 


The Amended Credit Agreement, which was at- 
tached to the Form 8-K as an exhibit, made fre- 
quent reference to the LMP. And the 8-K itself 
stated that $2 million of National’s recent $21 mil- 
lion loan arrangement was “a contingency fund 
availabie until June 30, 1975 only for the purpose 
of financing a lease maintenance program in the 
event additional financing is not otherwise availa- 
ble.” As previously requested by Hart, however, 
the LMP itself was not included as an exhibit to the 
Agreement or the filing; nor was the term “lease 
maintenance plan” specifically defined or the ef- 
fects which it would have on the company dis- 
cussed. 


Between the January 9, 1975 filing of National's 
form 8-K and mid-March, National’s financial con- 
dition deteriorated even further, to a degree 
requiring the implementation of the LMP. In addi- 
tion, the gap between National’s public disclosure 
posture and its private financial condition contin- 
ued to widen and National’s board of directors was 
becoming increasingly uncomfortable with the sit- 
uation. There is no indication in the record that ei- 
ther respondent directly or indirectly became 
aware of the growing seriousness of the situation 
until a March 17 telephone call from the banks’ 
counsel, described below. Nevertheless, we here 
describe the sequence of events which occurred 
outside the knowledge of respondents for the sake 
of a complete understanding of the developing cri- 
sis. 


On January 20, 1975, the independent consultants 
hired by National pursuant to the Amended Credit 
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Agreement notified National and the banks that 
National had already borrowed $18,425,000 of the 
contemplated $19 million available for operations, 
and that the company was, in addition, only ap- 
proximately $10,000 away from triggering the li- 
quidity test contained in the Amended Credit 
Agreement. Nevertheless, on February 4, 1975, 
National issued a press release reporting its re- 
sults for the third fiscal quarter ended Decem- 
ber 31, 1974, emphasizing the dramatic improve- 
ment when compared to the same period in the 
prior year. No effort was made to discuss the na- 
ture and effects of the LMP or the fact that its trig- 
gering was imminent.*6 


On February 20, National’s consultants again re- 
ported to National and the banks. This time they 
notified the parties that National had, as of Janu- 
ary 31, triggered the LMP by failing to maintain the 
liquidity required under the Amended Credit 
Agreement. This report also noted that the compa- 
ny had by then drawn down $19 million of the 
banks’ loan, leaving available to be borrowed only 
the $2 million LMP-implementation contingency 
fund. 


Neither the respondents nor National's nonman- 
agement directors were notified at the time that 
the LMP had been triggered. Some of the direct- 
ors, however, aware that this event would likely 
soon occur, became concerned that they were not 
being kept properly informed by management, and 
authorized one of their number to send a strong 
letter to Hart insisting that the full board immedi- 
ately be advised of National’s financial condition, 
and threatening to resign if it were not so ad- 
vised.4” Hart apparently made no response. 





46 Neither respondent was involved in the prepara- 
tion of this press release, although Brown, Wood 
received a copy in the ordinary course. 


47The letter was sent on February 25, following a 
February 17 board meeting which neither re- 
spondent attended. While the board members 
continued to view Brown, Wood as corporate 
counsel, some of the directors had, by this time, 
begun to consult separate counsel as to their fidu- 
ciary obligations, and one director even submitted 
his resignation, but later withdrew it. None of the 
directors attempted to contact Brown, Wood dur- 
ing this period. 
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On March 11, Hart falsely certified to the banks 
that the LMP had been implemented. On March 
12, National’s comptroller submitted a false status 
report to the banks, stating that compliance with 
the LMP had been initiated in February, and that 
National intended to draw down additional funds in 
March to finance implementation of the plan. 


On March 17—nearly one month after the Februa- 
ry 20 consultants report, and over six weeks after 
the LMP had in fact been triggered—Brown, Wood 
was informed for the first time, by the banks’ law- 
yers, White & Case, that events requiring imple- 
mentation of the LMP had occurred. The White & 
Case lawyers had received a telephone call from a 
vice president of one of the banks informing them 
of this fact and reporting that no public disclosure 
had been made by National. The bank vice presi- 
dent also sought White & Case’s advice on how to 
respond to trade creditors of National who were 
making inquiries to the banks about the company. 


During their March 17 conversation, the White & 
Case lawyers advised Carter that National and its 
counsel, Brown, Wood, had the responsibility to 
determine what disclosure, if any, would be appro- 
priate under the circumstances, and they sought 
assurances that, if proper disclosure were deemed 
necessary, it would be forthcoming. Carter, who 
admittedly considered the triggering of the LMP 
clearly material, assured White & Case that, if 
what they said were true, Brown, Wood would con- 
tact National and “get a statement out.” The White 
& Case lawyers then called the bank’s vice presi- 
dent and relayed the content of their conversation 
with Carter. 


On the following day, March 18, Carter telephoned 
Lurie and informed him of the call from the White 
& Case lawyers. Lurie neither confirmed nor 
denied that the LMP had been triggered. Rather, 
he dissembled, stating that the situation was 
“tight,” but adding that, “if they were careful, they 
would be all right.” Carter advised Lurie that, if the 
LMP had indeed been triggered, the fact should be 
disclosed publicly, although he did not press Lurie 
for a definite answer on whether the LMP had in 
fact been triggered, or on whether National’s man- 
agement was in fact implementing the LMP as re- 
quired by the Amended Credit Agreement.*® 





48I1n a later conversation with Socha, Lurie indica- 
ted that White & Case did not have its facts 
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Carter informed Johnson both of the telephone call 
from the banks’ lawyers and the subsequent con- 
versations with Lurie. While Johnson’s first reac- 
tion was to find out what the facts were, neither he 
nor anyone else at Brown, Wood sought to verify 
the facts by contacting anyone at National. Nor did 
they seek to contact anyone outside of National, 
such as the consulting firm, which they knew had 
been charged by the parties with responsibility for 
monitoring National’s compliance with the terms of 
the Amended Credit Agreement. 


5. April to May 1975: Respondents’ Disclosure 
Advice; National’s Board Acts; Hart's Resigna- 
tion; Public Disclosure. \n early April, Carter and 
Johnson once again discussed the need to dis- 
close National’s obligation to implement the LMP. 
As a result of a conversation with Hart, Johnson 
had become “morally certain” that National was 
required to implement the LMP, and that the fail- 
ure to do so would result in National’s being in de- 
fault under the Amended Credit Agreement, al- 
though he did not believe, nor did Carter, that Hart 
intended to implement the LMP even though it was 
required. 


On April 21, in response to a comment letter from 
the Commission's staff, National filed an amend- 
ment to its current report on Form 8-K for the 
month of December 1974. Carter participated in 
the preparation of that amendment, which con- 
cerned technical matters not at issue here. As was 
the case with the original Form 8-K, the nature of 
the LMP was not described, even though, by this 
time, both respondents had been told—and, in- 
deed, believed—that National was obligated to im- 
plement the LMP, both understood that it had not 
done so and both knew that the failure to do so in 
the circumstances was an event of default under 
the Amended Credit Agreement. 


On April 23, 1975 both respondents met with Hart 
and advised him in no uncertain terms that imme- 
diate disclosure was required. In response to 
Hart’s protestations that National would soon ob- 
tain additional financing, respondents advised him 





FOOTNOTE, Continued 
straight. Socha testified, however that, based on 


his prior experiences with Lurie, he was “skepti- 
cal” about the credibility of what Lurie told him. 
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that these hopes, as well as any negotiations for a 
waiver of the LMP by the banks, did not serve to 
excuse National's legal obligation to make prompt 
disclosure.*9 


Shortly before the April 23 meeting, the vice presi- 
dent of one of the lending banks had written to 
Hart requesting, amont other things, a “written re- 
sponse from your counsel regarding [National’s] 
obligation to make public disclosure regarding sig- 
nificant transactions which may have transpired 
during the last several months, particularly with re- 
gard to the implementing of the lease maintenance 
plan.” Presumably as a result of this request, Hart 
telephoned Johnson on April 28—only five days 
after having received the unambiguous and force- 
ful advice that disclosure was required—to re- 
quest that Johnson issue a legal opinion for the 
banks to the effect that disclosure of the triggering 
of the LMP was not necessary. Johnson testified 
that he replied as follows: 


I’m incredulous. | just can’t believe this. 
You sat in my office last week and | told 
you as clearly and positively and pre- 
cisely as | could that my advice was that 
you should disclose that you had gone 
into the lease maintenance mode. 


Ultimately, Hart responded to the bank’s request 
for an opinion of counsel with a letter from Nation- 
al stating that no disclosure had been made be- 
cause, “in the opinion of the company,” none was 
required. 


In late April, after the telephone encounter with 
Hart described above, Johnson instructed Socha 
to draft a disclosure document for National to is- 
sue, either in its next report to the Commission or 
in a special letter to the stockholders. In doing so, 
Johnson specified that the draft should be one that 
would be “acceptable to a person as emotionally 
involved as Hart.” Both respondents reviewed and 
approved the draft prepared by Socha and it was 





49 By this time, disclosure by National of the imple- 
mentation of the LMP was becoming a matter of 
great concern to the banks. During the April 23 
meeting, Hart received a call from a representative 
of one of the banks who threatened to report these 
facts to the Commission if Hart did not publicly dis- 
close the triggering of the LMP. 
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forwarded to Hart on or about May 1, with the sug- 
gestion that Hart call Carter or Johnson about it. 


The proposed document indicated that, under the 
Amended Credit Agreement, National was re- 
quired to cease writing new leases when its 
borrowings exceeded $19 million; that the compa- 
ny was seeking a waiver of this requirement by the 
banks, as well as new financing; that the company 
was hopeful that both of these efforts would suc- 
ceed; and that the company had curtailed its sales 
operations because it had not obtained essential 
additional financing. National did not issue this 
disclosure document in any form and the record 
does not indicate any response to Brown, Wood’s 
disclosure advice. Neither respondent questioned 
anyone at the company about management's fail- 
ure to make the suggested disclosure. 


On May 9, Kay called Socha to seek his approval 
of a draft of the company’s proposed current re- 
port on Form 8-K for the month of April. Socha re- 
iterated Brown, Wood’s earlier advice that disclo- 
sure should be made concerning National's 
present status under the Amended Credit Agree- 
ment and of the event of default that resulted from 
the company’s failure to implement the LMP. Al- 
though Kay agreed to include the suggested dis- 
closure, the report actually filed with the Commis- 
sion did not contain any sich disclosure, because 
Lurie would not permit it. 


On May 12, two lawyers from White & Case again 
called Brown, Wood and talked to Socha. The pur- 
pose of their call was to be brought up to date on 
the progress of public disclosure since their 
March 17 conversation with Carter. Socha de- 
scribed respondents’ repeated advice to National's 
management with respect to the disclosure matter, 
since White & Case had informed them of events 
that had triggered National's obligation to imple- 
ment the LMP. However, Socha added that, to his 
knowledge, no such disclosure had been made. 


Later the same day, Socha called Kay and asked 
for a copy of the company’s April Form 8-K. Kay 
replied that Lurie would not permit him to mail a 
copy to Brown, Wood or to the Commission. The 
April Form 8-K was eventually filed with the Com- 
mission on May 15, 1975. Socha testified that he 
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was required to obtain a copy of it from the Com- 
mission.5° 


During this period, outside the knowledge of the 
respondents, the relationship between National’s 
outside directors and its management was 
deteriorating rapidly. On May 16, one of the 
nonmanagement directors wrote to Hart on behalf 
of himself and four other nonmanagement direc- 
tors stating, among other things, that they insisted 
upon complete, full and fair disclosure of the finan- 
cial condition of the company. This letter contin- 
ued, “We must have your written response no lat- 
er than next Thursday, May 22, to be followed as 
soon as possible thereafter by a meeting of the 
Board of Directors to consider our future course of 
action.” This letter also contained a threat to dis- 
claim publicly any responsibility for the company’s 
1975 Annual Report to stockholders, unless it had 
been approved by the outside directors before 
mailing. 


On May 21, there was a special meeting of the 
board of directors held, without Johnson, at which 
the resignation of Hart was discussed. The direc- 
tors also asked, at that meeting, for an opinion of 
counsel concerning public disclosure of such res- 
ignation. Hart was also asked to contract Brown, 
Wood and request that the firm immediately pre- 
pare a draft press release to be reviewed by the 
directors for distribution on May 22 or 23. 





5°National’s Form 8-K for April 1975 disclosed that 
an aggregate of $18 million in notes had been is- 
sued by National's subsidiary, Systems, to the 
banks on December 20, 1974. It stated that, as of 
April 30, 1975, the subsidiary had issued addition- 
al notes, pursuant to the Amended Credit Agree- 
ment, to the banks, bringing the total amount of 
indebtness to the banks under that Agreement to 
$20,161,000. Although this total borrowing would, 
under the terms of the Amended Credit Agree- 
ment, have required National to implement the 
LMP, this fact was nowhere mentioned. Moreover, 
although the Amended Credit Agreement restrict- 
ed the use of borrowings in excess of $19 million 
to funding the implementation of the LMP, the 
company’s Form 8-K indicated only that the cash 
proceeds of the additional notes had been used 
for “general operating expenses.” 
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On May 22, some of the nonmanagement direc- 
tors held an informal luncheon meeting at which it 
was decided to have a formal meeting of the board 
of directors on Saturday, May 24 and they insisted 
that Hart attend this meeting. 


The internal and external tensions which had been 
developing around National came to a head on 
Saturday afternoon, May 24, at the special meet- 
ing of the board of directors in Hartford, Con- 
necticut. Johnson was there, acting as secretary, 
having been asked to attend by Hart. Also present 
at the meeting was independent counsel who had 
been consulted by the outside directors and asked 
to attend the meeting in the expectation that 
Johnson would not be there. It was at this meeting 
that the outside directors learned for the first time 
that, for over a month, Brown, Wood had been rec- 
ommending disclosure and Johnson read a draft 
of the letter which Brown, Wood had sent to Hart 
on May 1, disclosing that the LMP had been trig- 
gered and its effect on the company. One of the 
nomanagement directors testified that he had no 
prior indication that Brown, Wood had been rec- 
ommending this disclosure to Hart and that when 
he heard the letter read by Johnson he ‘‘was 
shocked to the core.” 


At the May 24 meeting, Hart resigned each of his 
corporate offices, although he remained a director 
of the company, Johnson prepared a press re- 
lease which was unanimously approved by the 
Board and it was decided that Brown, Wood would 
continue as company counsel. Johnson, however, 
resigned as secretary of the company. 


The press release prepared by Johnson during the 
May 24 meeting announced that National would 
immediately curtial the writing of new leases, and 
described the management changes and the com- 
pany’s need for outside financing. It also ex- 
pressed the company’s hope that its growth struc- 
ture could be resumed in the future. The release 
made no mention of the fact that the company had 
defaulted under the Amended Credit Agreement.®! 
The release was made public on May 27, 1975. 





51 The release read, in pertinent part, as follows: 
Sheldon L. Hart, Chairman of the Board 


of National Telephone Company, Inc., 
announced today that in accordance 
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6. May to July 1975: The Events Following Public 
Disclosure. Following the disclosure contained in 
the May 27 press release and the company’s sub- 
sequent current report on Form 8-K for the month 
of May 1975, the market price for National's com- 





with its Credit Agreement with a group 
of banks headed by Bankers Trust 
Company the Company will curtial the 
writing of new telephone equipment 
leases and will concentrate its efforts on 
the servicing of existing leases. By the 
terms of the Credit Agreement, the insti- 
tution of such a lease maintenance pro- 
gram was required when the amount 
borrowed thereunder exceeded 
$19,000,000. Negotiations with the 
Banks to obtain a waiver of the require- 
ment have not been successful and the 
requirements of that program will com- 
mence immediately. The Company will 
fully maintain its capacity to service the 
total systems of existing customers, but 
for the present, shareholders cannot ex- 
pect a continuation of the level of sales 
previously experienced by the Compa- 
ny. 


* * * * 


As the Company markets its telephone 
systems through equipment leases rath- 
er than outright sales, the funds re- 
quired for the installation of systems ex- 
ceed the funds produced by the leases 
until well into their initial terms. This re- 
sults in an immediate negative cash 
flow that increases in proportion to the 
number of leases written. Regular out- 
side financing, therefore, is essential if 
sales efforts are to continue. It has been 
the inability to obtain adequate financ- 
ing in a period of tight money that re- 
quired the Company to borrow under its 
Credit Agreement in amounts that called 
into operation the lease maintenance 
program. 


It is the Company’s hope and intent to 
resume the growth structure pursued in 
the past once the consolidation of cur- 
rent operations provides the necessary 
liquidity to weather this current trouble- 
some period. 
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mon stock declined from the $13 bid, $14 asked 
range to the $3 bid, $4 asked range and the mar- 
ket for the company’s common stock became vir- 
tually nonexistent. On July 2, National initiated 
proceedings for an arrangement under the bank- 
ruptcy laws. Among the creditors in the resulting 
proceeding was Brown, Wood, which submitted a 
claim for legal fees in excess of $200,000. 


IV. 
AIDING AND ABETTING 


Rule 2(e)(1)(iii) provides that the Commission may 
deny, temporarily or permanently, the privilege of 
appearing or practicing before it to any person 
who is found by the Commission, after notice of 
and opportunity for hearing, to have willfully vio- 
lated, or willfully aided and abetted the violation 
of, any provision of the federal securities laws or 
the rules and regulations thereunder. 


A. The Findings Below. The Administrative Law 
Judge summarized the bases for his findings that 
respondents had “willfully violated and aided and 
abetted violations” of Sections 10(b) and 13(a) of 
the Exchange Act and Rules 10b-5, 12b-20 and 
13a—11 thereunder as follows:52 


(i) that the December 20, 1974 press re- 
lease, revised by Carter, in describing 
the closing under the Amended Credit 
Agreement, was materially false and 
misleading in its failure to disclose ad- 
equately the nature of the LMP and 
that Carter was responsible for pre- 
paring it; 


that the December 23; 1974 letter 
which Hart sent to Nation’s stockhold- 
ers was materially false and mislead- 
ing, and that neither respondent took 
action to correct it, or to see that ade- 
quate disclosure would be made to 
clear up the misperceptions created by 





52To the extent that other statements in the initial 
decision may be taken to constitute legal or factual 
“findings” of the Administrative Law Judge with re- 
spect to securities law violations by respondents, 


we reverse such findings, for the reasons stated 
herein. 
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it, after they learned of the letter on 
December 27; 


that National’s Form 8-K for Decem- 
ber 1974 was materially false and mis- 
leading in its failure to describe ade- 
quately the nature of the LMP, and that 
Carter has accepted full responsibility 
for preparing it; 


that respondents failed to communi- 
cate with the board of directors of Na- 
tional, or otherwise take steps to in- 
sure that adequate disclosures were 
made in filings with the Commission, in 
press releases, and in letters to stock- 
holders, despite the optimistic informa- 
tion about the company which they 
knew had been disseminated to the 
marketplace; and 


that respondents (a) from May 1974 to 
May 1975, assisted National's man- 
agement in its efforts to conceal mate- 
rial facts concerning the company’s fi- 
nancial condition, and (b) at least from 
October 1974 to May 1975, failed to in- 
form the company’s board of directors 
concerning management’s_ unwilling- 
ness to make required disclosures. 


The initial decision makes no precise distinction 
between its stated conclusions as to findings of 
willful primary violations by respondents and its 
findings of secondary, that is, aiding and abetting, 
liability. It is clear that respondents, as individuals, 
could not on the instant facts be found to have di- 
rectly violated Section 13(a) or Rules 13a—11 and 
12b-20 because they are not an “issuer,” as that 
term is defined in Section 3(a)(8) of the Exchange 
Act,5% the only direct object of those provisions. 
Moreover, given the circumstances of this case, 
we do not believe that respondents’ involvement in 
the affairs or decisionmaking processes of the 
company was sufficient to justify a finding against 
them as direct, primary violators of Section10(b) or 
Rule 10b-5 as a result of the antifraud violations 
growing out of National’s statements. We there- 
fore will consider respondents’ conduct only as it 





5345 U.S.C. 78c(a)(8). 


Volume 22, No. 3, March 17, 1981 





may constitute willful aiding and abetting of a fed- 
eral securities law violation by National. 


B. Securities Law Violations by National. We 
have no doubt that National’s failure to disclose 
the nature of the LMP in the December 20 press 
release and the December Form 8-K constituted a 
violation of Sections 10(b) and 13(a) of the Ex- 
change Act and Rules 10b-—5, 12b-20 and 13a-11 
thereunder. Respondents’ position to the contrary 
rests on the purported knowledge of the market- 
place that a leasing company must have new infu- 
sions of capital to grow, and that the press release 
and Form 8-K adequately disclosed that the 
closing of the Amended Credit Agreement in De- 
cember made no substantial funds available to fi- 
nance new leases. 


Whatever our doubts about that proposition, it is 
clear that the LMP involved a great deal more than 
merely confirming the temporary absence of funds 
for new leases. It required, among other things, 
the cessation of all leasing activity and the termi- 
nation of substantially all sales personnel. The 
business of a leasing company is marketing new 
leases. In order to stem the growth of National’s 
negative cash flow, the Amended Credit Agree- 
ment required a complete halt to that business. 
Resumption was wholly in the discretion of the 
company’s creditors, whose consent would be re- 
quired to end the LMP once it was triggered. 
Moreover, once the sales force had been termi- 
nated, there would inevitably be substantial time 
lost and costs associated with resuming marketing 
activities, even if the creditors were to consent. 
Such a result would clearly be material—a fact 
that a reasonable investor would have considered 
important in the making of an investment decision 
concerning National’s stock.54 


These limiting provisions were highly unusual and 
their import is not conveyed by the mere repetition 
of the words ‘“‘lease maintenance plan’”’ in the 
press release and in the December Form 8-K. Nor 
do we find persuasive respondents’ argument that 
the likelihood of the LMP being triggered was so 
remote that its provisions were not material. The 
closing of the Amended Credit Agreement did not 
provide new operating funds; the debt and equity 





54TSC Industries v. Northway, Inc., 426 U.S. 438 
(1976). 
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markets were in increasing disarray and Hart had 
been unable to raise significant new funds. At two 
directors’ meetings in the summer of 1974, the 
board of directors had emphasized the critical im- 
portance of new financing. While Hart continued to 
seek new financing, and discussions were on- 
going, National's disclosure practices could not be 
based upon an assumption that these substantial 
uncertainties would be resolved in the company’s 
favor. 


Respondents assert that the disclosure system 
deals with facts, not contingencies. But the exist- 
ence of this contingency—the uncertainty of addi- 
tional financing and its relationship to the LMP—is 
itself a fact about which investors are entitled to 
make their own judgments. As the Second Circuit 
Court of Appeals has said in similar circum- 
stances, National’s stockholders and other mem- 
bers of the public were entitled to be fully informed 
of this “contingency” so they could “determine [for 
themselves] whether to assume the risk of its oc- 
currence or non-occurrence ...” before trading in 
the company’s stock.55 


C. Aiding and Abetting. Our primary concern, 
however, is with the respondents’ relationship to 
these violations of the securities laws. Although 
“[tlhe elements of an aiding and abetting claim 
have not yet crystallized into a set pattern,”°® we 
have examined the decisions of the various cir- 
cuits and conclude that certain legal principles are 
common to all the decisions. 


In the context of the federal securities laws, these 
principles hold generally that one may be found to 
have aided and abetted a violation when the fol- 
lowing three elements are present:5” 





55 Sonesta Int'l Hotels Corp. v. Wellington Associ- 
ates, 483 F.2d 247, 251 (C.A. 2 1973). 


56Woodward v. Metro Bank of Dallas, 522 F.2d 
84, 94 (C.A. 5 1975). 


57S.E.C. v. Falstaff Brewing Corp., 629 F.2d 62, 
72 (C.A. D.C. 1980); Investors Research Corp. v. 
S.E.C., 628 F.2d 168, 177 (C.A. D.C. 1980), cert. 
denied, ___ U.S. __; IIT, An International Invest- 
ment Trust v. Cornfeld, 619 F.2d 909, 922 (C.A. 2 
1980); S.E.C. v. Coven, 518 F.2d 1020, 1028 
(C.A. 2), cert. denied, 440 U.S. 950 (1978); 
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1. there exists an independent securi- 
ties law violation committed by some 
other party; 


. the aider and abettor knowingly and 
substantially assisted the conduct 
that constitutes the violation; and 


. the aider and abettor was aware or 
knew that his role was part of an ac- 
tivity that was improper or illegal. 


As noted above, we have no difficulty in finding 
that National committed numerous substantial se- 
curities law violations. The second element—sub- 
stantial assistance—is generally satisfied in the 
context of a securities lawyer performing profes- 
sional duties, for he is inevitably deeply involved in 
his client's disclosure activities and often partici- 
pates in the drafting of the documents, as was the 
case with Carter. And he does so knowing that he 
is participating in the preparation of disclosure 
documents—that is his job. 


In this connection, we do not distinguish between 
the professional advice of a lawyer given orally or 
in writing and similar advice which is embodied in 
drafting documents to be filed with the Commis- 
sion. Liability in these circumstances should not 
turn on such artificial distinctions, particularly in 
light of the almost limitless range of forms which 
legal advice may take. Moreover, the opposite ap- 
proach, which would permit a lawyer to avoid or 
reduce his liability simply by avoiding participation 
in the drafting process, may well have the undesir- 
able effect of reducing the quality of the disclosure 
by the many to protect against the defalcations of 
the few. 
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Monsen v. Consolidated Dressed Beef Company, 
Inc., 579 F.2d 793, 799 (C.A. 3), cert. denied, 439 
U.S. 930 (1978); Rolf v. Blyth, Eastman Dillon & 
Co., Inc., 570 F.2d 38, 47-48 (C.A. 2), cert. 
denied, 439 U.S. 1039 (1978); Gould v. Amer- 
ican-Hawaiian S.S. Co., 535 F.2d 761, 779 (C.A. 3 
1976); Rochez Brothers, Inc. v. Roades, 527 F.2d 
880, 886 (C.A. 3 1975); Woodward v. Metro Bank 
of Dallas, 522 F.2d 84, 97 (C.A. 5 1975); S.E.C. v. 
Coffee, 493 F.2d 1304, 1316 (C.A. 6 1974); Landy 
v. F.D.1.C., 486 F.2d 139, 162-63 (C.A. 3), cert. 
denied, 416 U.S. 960 (1974). 
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For these reasons, the crucial inquiry in a Rule 
2(e) proceeding against a lawyer inevitably tends 
to focus on the awareness or the intent element of 
the offense of aiding and abetting. It is that ele- 
ment which has been the source of the most dis- 
agreement among commentators and the courts.5® 
We do not seek to resolve that disagreement to- 
day. We do hold, however, that a finding of willful 
aiding and abetting within the meaning of Rule 
2(e)(1)(iii) requires a showing that respondents 
were aware or knew that their role was part of an 
activity that was improper or illegal. 


It is axiomatic that a lawyer will not be liable as an 
aider and abettor merely because his advice, fol- 
lowed by the client, is ultimately determined to be 
wrong. What is missing in that instance is a wrong- 
ful intent on the part of the lawyer. It is that ele- 
ment of intent which provides the basis for distin- 
guishing between those professionals who may be 
appropriately considered as subjects of profes- 
sional discipline and those who, acting in good 
faith, have merely made errors of judgment or 
have been careless. 


Significant public benefits flow from the effective 
performance of the securities lawyer’s role. The 
exercise of independent, careful and informed le- 
gal judgment on difficult issues is critical to the 
flow of material information to the securities mar- 
kets. Moreover, we are aware of the difficulties 
and limitations attendant upon that role. In the 
course of rendering securities law advice, the law- 
yer is called upon to make difficult judgments, of- 
ten under great pressure and in areas where the 
legal signposts are far apart and only faintly dis- 
cernible. 


If a securities lawyer is to bring his best independ- 
ent judgment to bear on a disclosure problem, he 
must have the freedom to make innocent—or 
even, in certain cases, careless—mistakes with- 
out fear of legal liability or loss of the ability to 
practice before the Commission. Concern about 
his own liability may alter the balance of his judg- 
ment in one direction as surely as an unseemly 
obeisance to the wishes of his client can do so in 
the other. While one imbalance results in disclo- 
sure rather than concealment, neither is, in the 
end, truly in the public interest. Lawyers who are 





58See cases cited in note 57, supra. 
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seen by their clients as being motivated by fears 
for their personal liability will not be consulted on 
difficult issues. 


Although it is a close judgment, after careful re- 
view, we conclude that the available evidence is 
insufficient to establish that either respondent 
acted with sufficient knowledge and awareness or 
recklessness to satisfy the test for willful aiding 
and abetting liability. Our conclusion in this regard 
applies to each of the Administrative Law Judge’s 
findings as to respondents’ aiding and abetting 
National’s violations of the federal securities laws. 


D. The December Press Release and Form 8-K. 
In drafting the December press release and Form 
8-K, Carter advised National that the provisions of 
the LMP were not required to be disclosed. There 
is ample evidence in the record indicating both re- 
spondents’ knowledge about National’s financial 
condition and the importance of the LMP. Johnson 
attended the Board meetings held on July 1, Au- 
gust 19, and October 15, 1974 at which the direc- 
tors emphasized the importance of new financing 
and reviewed Socha’s draft shareholders’ letter in 
October that explained the significance of a pro- 
posed informal ‘“wind-down” phase in National's 
corporate life. Johnson informed Carter of these 
matters in connection with their joint responsibili- 
ties for the representation of National. Carter fo- 
cused on the details of the LMP when he advised 
Hart that the document embodying the plan did not 
have to be filed with the Commission if it were not 
an exhibit to the Amended Credit Agreement. Re- 
spondents were clearly aware of the company’s 
lack of success in raising new capital, and the in- 
creasingly critical impact of its negative cash flow. 


On the other hand, the record also contains no di- 
rect evidence of Carter’s knowledge that the de- 
tails of the LMP were material and we decline to 
infer such knowledge because of facts in the rec- 
ord on which Carter’s erroneous judgment as to its 
immateriality is claimed to have been based. 
Carter had been told by Hart and others about nu- 
merous potential sources for additional financing. 
For example, on October 22, 1974, National en- 
tered into a Memorandum of Intent with lwatsu 
Electric Co., Ltd., one of its suppliers, providing for 
a sale of 800,000 shares of the company’s com- 
mon stock to Ilwatsu for $1 million. Hart had also 
been developing a regional bank program, con- 
sisting of borrowings, secured by new leases, from 
local banks where National’s sales offices were lo- 
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cated. Donald Porter, National’s financial vice 
president, had discussed a public offering of the 
company’s debentures with Carter shortly before 
the closing and Carter was aware that Hart was of- 
ten out of the country seeking foreign sources of 
financing and foreign merger partners. Moreover, 
the banks were willing to close the Amended 
Credit Agreement and convert their $16.8 million 
in demand debt to six-year notes, which suggests 
they did not believe that National was in serious 
and immediate financial difficulty. 


It is also significant that the December 20 press 
release, while originally drafted by National’s man- 
agement, was entirely rewritten by Carter in long- 
hand at the December 19 pre-closing meeting. 
Having thus revised the document, Carter showed 
it to all present at the pre-closing and no one sug- 
gested any change. In fact, the only comment re- 
called by Carter was to the effect of, “Boy, that’s 
full disclosure.” 


In view of the foregoing, we are unable to con- 
clude that it has been demonstrated by sufficient 
evidence that Carter willfully aided and abetted vi- 
olations of the securities laws in connection with 
the December 20 press release and the December 
Form 8-K.59 


E. Subsequent Conduct. The Administrative Law 
Judge found that, in addition to the violations re- 
sulting from the December 20, 1974 press release 
and the Form 8-K filed on January 8, 1975, Na- 
tional violated the federal securities laws through 
its continued failure to make adequate disclosures 
in public statements and Commission filings re- 





59The Administrative Law Judge appears to have 
based his findings of violation in part upon the 
conclusion that respondents failed to act to correct 
the public misperceptions created by National’s 
December 23 stockholders letter and, perhaps, by 
the company’s earlier growth predictions and con- 
tinued optimistic public disclosure. Without decid- 
ing the precise extent of National’s obligation to 
dispel the misleading public image of the company 
which it had previously created, we are unwilling 
to conclude that respondents had an affirmative 
obligation to do so in the context of the December 
press release and the December Form 8-K, or 
that their failure to do so itself constituted willful 
aiding and abetting of National’s violation. 
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garding its deteriorating cash position, its inability 
to meet earlier growth projections, the triggering of 
the LMP, and the impact the LMP would have on 
National. The Administrative Law Judge also 
found that respondents willfully aided and abetted 
these violations by failing to ensure that the re- 
quired disclosures were made or to communicate 
to National’s board of directors concerning man- 
agement’s refusal to make such disclosures. Our 
review of the record does not reveal a sufficient 
basis for sustaining respondents’ liability as aiders 
and abettors of these violations. 


Respondents’ behavior with regard to these viola- 
tions by National poses an issue that was not 
present in our earlier discussion of Carter’s con- 
duct. There, Carter actively assisted commission 
of the violations. Here, respondents’ behavior was 
in the nature of inaction and silence. 


The courts have differed with respect to the cir- 
cumstances under which inaction or silence may 
constitute the requisite assistance to the primary 
wrongdoer.®° Some cases require a showing that 
the alleged aider and abettor deliberately intended 
to assist the primary violation by his silence or in- 
action.*’ Other cases have held that inaction or si- 
lence may constitute ‘substantial assistance” 





6°We note, however, that at least one court has 
held that mere inaction can never give rise to lia- 
bility for aiding and abetting a violation of Rule 
10b-5. Wessel v. Buhler, 437 F.2d 279, 283 (C.A. 
9 1971). 


61 Rochez Brothers, Inc. v. Rhoades, 527 F.2d 
880, 889 (C.A. 3 1975): 


Courts have been unwilling to extend 
vicarious liability where the secondary 
defendant's activity is mere inaction. In- 
action may be a form of assistance, but 
only where the plaintiff is able to show 
that the silence of the aider-abettor was 
consciously intended to aid the securi- 
ties law violation. 


See also S.E.C. v. Coffee, 493 F.2d 1304, 1317 
(C.A. 6), cert. denied, 420 U.S. 908 (1975). 
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when the alleged aider and abettor was under a 
duty to act or disclose, but failed to do so. 


Finally, some courts synthesize the two ap- 
proaches as follows: 


When it is impossible to find any duty of 
disclosure, an aider and abettor should 
be found liable only if scienter of the 
high “conscious intent” variety can be 
found. Where some special duty of dis- 
closure exists, then liability should be 
possible with a lesser degree of scien- 
ter.63 





62 Strong v. France, 474 F.2d 747, 752 (C.A. 9 
1973); Kerbs v. Fall River Industries, Inc., 502 
F.2d 731, 740 (C.A. 10 1974). In a factually similar 
situation in which the court considered whether in- 
action or silence constitutes substantial assistance 
for the purposes of aiding and abetting, the court 
held that there was a duty, stating: 


In view of the obvious materiality of the 
information, especially to attorneys 
learned in securities law, the attorneys’ 
responsibilities to their corporate client 
required them to take steps to ensure 
that the information would be disclosed 
to the shareholders .... [A]t the very 
least, they were required to speak out at 
the closing concerning the obvious ma- 
teriality of the information and the con- 
comitant requirement that the merger 
not be closed .... Their silence was 
not only a breach of this duty to speak, 
but in addition lent the appearance of 
legitimacy to the closing .... 


S.E.C. v. National Student Marketing Corp., 457 
F.Supp. 682, 713 (D.D.C. 1978). See also Rolf v. 
Blyth, Eastman Dillon & Co., Inc., 570 F.2d 38, 45 
(C.A. 2 1978). 


63 Woodward v. Metro Bank of Dallas, 522 F.2d 
84, 97 (C.A. 5 1975). See also IIT, An Internation- 
al Investment Trust v. Cornfeld, 619 F.2d 909, 922 
(C.A. 2 1980); Hochfeider v. Midwest Stock Ex- 
change, 503 F.2d 364, 374 (C.A. 7), cert. denied, 
419 U.S. 875 (1974); Woods v. Homes & Struc- 
tures of Pittsburgh, Kansas, 489 F.Supp. 1270, 
1278 (D. Kan. 1980). 
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Accordingly, in order to sustain the law judge’s 
finding, we must find that respondents either con- 
sciously intended to assist National’s violation, or 
that they breached a duty to disclose or act and 
had some degree of scienter. 


On the basis of the record before us, we think that 
it is a close question, but in the final analysis we 
are unable to infer that respondents intended to 
aid the violations by not acting. The level of intent 
required by this test is higher than that required by 
some courts to show the appropriate mental state 
for the third element of aiding and abetting. There, 
some courts require only that an aider and abettor 
be “aware” that his role was part of an illegal or 
improper activity. Here, the test requires a show- 
ing that he “intended” to foster the illegal activity. 
This is a find distinction, but we think it is an im- 
portant one. 


Our review of the record, which includes respond- 
ents’ periodic exhortations to Hart to improve the 
quality of National’s disclosure, leads us to believe 
that respondents did not intend to assist the viola- 
tions by their inaction or silence. Rather, they 
seemed to be at a loss for how to deal with a diffi- 
cult client. 


Association of a law firm with a client lends an air 
of legitimacy and authority to the actions of a cli- 
ent. There are occasions when, but for the law 
firm’s association, a violation could not have 
occurred. Under those circumstances, if the firm 
were cognizant of how it was being used and ac- 
quiesced, or if it gained some benefit from the vio- 
lation beyond that normally obtained in a legal re- 
lationship, inaction would probably give rise to an 
inference of intent. This, however, is not such a 
case, and we find that respondents did not intend 
to assist the violation by their inaction. 


V. 


ETHICAL AND PROFESSIONAL 
RESPONSIBILITIES 


A. The Findings of the Administrative Law Judge. 
The Administrative Law Judge found that both re- 
spondents “failed to carry out their professional 
responsibilities with respect to appropriate disclo- 
sure to all concerned, including stockholders, di- 
rectors and the investing public ... and thus 
knowingly engaged in unethical and improper pro- 
fessional conduct, as charged in the Order.” In 
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particular, he held that respondents’ failure to ad- 
vise National's board of directors of Hart’s refusal 
to disclose adequately the company’s perilous fi- 
nancial condition was itself a violation of ethical 
and professional standards referred to in Rule 2(e) 


(1)(ii). 


Respondents argue that the Commission has nev- 
er promulgated standards of professional conduct 
for lawyers and that the Commission’s application 
in hindsight of new standards would be fundamen- 
tally unfair. Moreover, even if it is permissible for 
the Commission to apply—without specific adop- 
tion or notice—generally recognized professional 
standards, they argue that no such standards ap- 
plicable to respondents; conduct existed in 
1974-75, nor do they exist today. 


We agree that, in general, elemental notions of 
fairness dictate that the Commission should not 
establish new rules of conduct and impose them 
retroactively upon professionals who acted at the 
time without reason to believe that their conduct 
was unethical or improper. At the same time, how- 
ever, we perceive no unfairness whatsoever in 
holding those professionals who practice before 
us to generally recognized norms of professional 
conduct, whether or not such norms had previous- 
ly been explicitly adopted or endorsed by the 
Commission. To do so upsets no justifiable expec- 
tations, since the professional is already subject to 
those norms.® 


The ethical and professional responsibilities of 
lawyers who become aware that their client is en- 
gaging in violations of the securities laws have not 
been so firmly and unambiguously established that 
we believe all practiciing lawyers can be held to an 
awareness of generally recognized norms.§> We 





64For example, the universally recognized require- 
ment that a lawyer refrain from acting in an area 
where he does not have an adequate level of 
preparation or care, e.g., ABA Code of Profes- 
sional Responsibility, Disciplinary Rule (“ABA 
D.R.”) 6-101. 


65We are aware that ABA D. R. 1-102(A)(4) pro- 
vides that ‘a lawyer shall not ... engage in con- 
duct involving dishonesty, fraud, deceit or misrep- 
resentation” and that ABA D.R. 7-102(a)(7) 
provides that a lawyer may not, in the course of 
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also recognize that the Commission has never ar- 
ticulated or endorsed any such standards. That 
being the case, we reverse the Administrative Law 
Judge’s findings under subparagraph (ii) of Rule 
2(e)(1) with respect to both respondents. Never- 
theless, we believe that respondents’ conduct 
raises serious questions about the obligations of 
securities lawyers, and the Commission is hereby 
giving notice of its interpretation of “unethical or 
improper professional conduct” as that term is 
used in Rule 2(e)(1)(ii). The Commission intends 
to issue a release soliciting comment from the 
public as to whether this interpretation should be 
expanded or modified 


B. Interpretive Background. Our concern focuses 
on the professional obligations of the lawyer who 
gives essentially correct disclosure advice to a cli- 
ent that does not follow that advice and as a result 
violates the federal securities laws. The subject of 
our inquiry is not a new one by any means and has 
received extensive scholarly treatment®® as well 
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his representation, “counsel or assist his client in 
conduct that the lawyer knows to be illegal or 
fraudulent.” Although we believe the prohibitions 
embodied in ABA D.R. 1-102(A)(4) and 7- 
102(A)(7) to be of such a fundamental nature that 
we would not hesitate to hold that their coverage 
plainly falls within the area of conduct prohibited 
by Rule 2(e) (1)(ii), two factors convince us not to 
apply them in this case. First, it is unclear whether 
the operative terms used in these Disciplinary 
Rules are coextensive with the use of such terms 
in the statutory prohibition of Section 10(b) of the 
Exchange Act. Second, it is not apparent that the 
reach of ABA D.R. 1-102(A)(4) or 7-102(A)(7) is 
greater or any different from the reach of Rule 
2(e)(1)(ii) in the case of a lawyer who willfully aids 
and abets a violation of Section 10(b). According- 
ly, in this opinion, we have elected to analyze re- 
spondents’ actions in the context of the provisions 
of subparagraph (iii), as discussed above, rather 
than under subparagraph (ii) of Rule 2(e)(1). 


66 F.g., Hoffman, On Learning of a Corporate Cli- 
ent’s Crime or Fraud—The Lawyer’s Dilemma, 33 
Bus. Lawyer 1389 (1978); Association of the Bar 
of The City of New York, Report By Special 
Committee on The Lawyers’ Role in Securities 
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as consideration by a number of local bar ethics 
committees and disciplinary bodies.®’ Similar is- 
sues are also presently under consideration by the 
ABA’s Commission on Evaluation of Professional 
Standards in connection with the review and pro- 
posed revision of the ABA’s Code of Professional 
Responsibility .©8 


While precise standards have not yet emerged, it 
is fair to say that there exists considerable accept- 
ance of the proposition that a lawyer must, in order 
to discharge his professional responsibilities, 
make all efforts within reason to persuade his cli- 
ent to avoid or terminate proposed illegal action. 
Such efforts could include, where appropriate, no- 
tification to the board of directors of a corporate 
client.®° In this connection, it is noteworthy that a 
number of commentators responding to the Com- 
mission’s request, in Securities Exchange Act Re- 
lease No. 16045, 7° for written comments on a 
rulemaking petition concerning the disclosure of 
relationships between registrants and their law- 
yers (the “Georgetown Petition’), volunteered 
their beliefs that such a professional obligation al- 





Transactions, 32 Bus. Lawyer 1879 (1977); 
Cooney, The Registration Process: The Role of 
the Lawyer in Disclosure, 33 Bus. Lawyer 1329 
(1978); Cutler, The Role of the Private Law Firm, 
33 Bus. Lawyer 1549 (1978); Sonde, The Respon- 
sibility of Professionals under the Federal Securi- 
ties Laws—Some Observations, 68 Nw. U.L. Rev. 
1 (1973); New York Law Journal, “Expanding Re- 
sponsibilities under the Securities Laws” (1972), 
29 (remarks of Manuel F. Cohen, Esq.). 


67E.g., Ethics Committee of the State Bar of Tex- 
as, Op. No. 387 (April 1977); Los Angeles County 
Bar Association, Op. No. 353 (Feb. 12, 1976); 
ABA Informal Op. No. 1349 (Oct. 6, 1975); ABA 
OP. No. 202 (May 25, 1940). 


68 See ABA Commission on Evaluation of Profes- 
sional Standards, Model Rules of Professional 
Conduct (Discussion Draft, Jan. 30, 1980), Rule 
1.13. 


69 See opinions cited in note 67, supra. 


70(July 25, 1979), 17 S.E.C. Docket 1376. 
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ready exists.”1 This informal expression of views 
is, of course, not conclusive, and there continues 
to be a lively debate surrounding the lawyer’s 
proper reaction to his client's wrongdoings. ’2 


We are mindful that, when a lawyer represents a 
corporate client, the client—and the entity to 
which he owes his allegiance—is the corporation 
itself and not management or any other individual 
connected with the corporation.”* Moreover, the 
lawyer should try to “insure that decisions of his 
client are made only after the client has been in- 
formed of relevant considerations.”’4 These unex- 
ceptionable principles take on a special coloration 
when a lawyer becomes aware that one or more 
specific members of a corporate client's manage- 
ment is deciding not to follow his disclosure ad- 
vice, especially if he knows that those in control, 
such as the board of directors, may not have par- 
ticipated in or been aware of that decision. More- 
over, it is well established that no lawyer, even in 
the most zealous pursuit of his client’s interests, is 
privileged to assist his client in conduct the lawyer 





71E.g., comments of A.E. Stanley Mfg. Co. (Nov. 
29, 1979); Consolidated Papers, Inc. (Sept. 10, 
1979); Day, Berry & Howard (Nov. 27, 1979), First 
National Boston Corporation (Nov. 29, 1979). It 
should be noted that neither the Commission's re- 
quest for comments nor the rulemaking petition it- 
self specifically requested comment on these is- 
sues, SO we cannot accurately speculate on the 
positions of those commentators who did not 
choose to address this topic. 


72 See, e.g., Letter, dated December 5, 1980, from 
Robert J. Kutak, Chairman of the ABA Commis- 
sion on Evaluation of Professional Standards, con- 
cerning the “extraordinary volume of comments” 
on the January 30, 1980 discussion of the ABA 
Commission’s Model Rules of Professional Con- 
duct. It is significant that, in this area, the bulk of 
the debate has concerned the issue of when a 
lawyer must disclose his client's wrongdoings to a 
third party or to the public, an issue not raised in 
this proceeding. 


73 See ABA Code of Professional Responsibility, 
Ethical Consideration (“ABA E.C.”) 5-18. 


74ABA E.C. 7-8. 
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knows to be illegal.”> The application of these rec- 
ognized principles to the special role of the securi- 
ties lawyer giving disclosure advice, however, is 
not a simple task. 


The securities lawyer who is an active participant 
in a company’s ongoing disclosure program will or- 
dinarily draft and revise disclosure documents, 
comment on them and file them with the Commis- 
sion. He is often involved on an intimate, day-to- 
day basis in the judgments that determine what 
will be disclosed and what will be withheld from 
the public markets. When a laywer serving in such 
a capacity concludes that his client’s disclosures 
are not adequate to comply with the law, and so 
advises his client, he is “aware,” in a literal sense, 
of a continuing violation of the securities laws. On 
the other hand, the lawyer is only an adviser, and 
the final judgment—and, indeed, responsibili- 
ty—as to what course of conduct is to be taken 
must lie with the client. Moreover, disclosure is- 
sues often present difficult choices between multi- 
ple shades of gray, and while a lawyer’s judgment 
may be to draw the disclosure obligation more 
broadly than his client, both parties recognize the 
degree of uncertainty involved. 


The problems of professional conduct that arise in 
this relationship are well-illustrated by the facts of 
this case. In rejecting Brown, Wood's advice to in- 
clude the assumptions underlying its projections in 
its 1974 Annual Report, in declining to issue two 
draft stockholders letters offered by respondents 
and in ignoring the numerous more informal 
urgings by both respondents and Socha to make 
disclosure, Hart and Lurie indicated that they were 
inclined to resist any public pronouncements that 
were at odds with the rapid growth which had been 
projected and reported for the company. 


If the record ended there, we would be hesitant to 
suggest that any unprofessional conduct might be 
involved. Hart and Lurie were, in effect, pressing 
the company’s lawyers hard for the minimum dis- 
closure required by law. That fact alone is not an 
appropriate basis for a finding that a lawyer must 
resign or take some extraordinary action. Such a 
finding would inevitably drive a wedge between re- 
porting companies and their outside lawyers; the 
more sophisticated members of management 





75 ABA D.R. 7-102(A)(7). 
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would soon realize that there is nothing to gain in 
consulting outside lawyers. 


However, much more was involved in this case. In 
sending out a patently misleading letter to stock- 
holders on December 23 in contravention of 
Socha’s plain and express advice to clear all such 
disclosure with Brown, Wood, in deceiving re- 
spondents about Johnson's approval of the com- 
pany’s quarterly report to its stockholders in early 
December and in dissembling in response to re- 
spondents’ questions about the implementation of 
the LMP, the company’s management erected a 
wall between National and its outside lawyers—a 
wall apparently designed to keep out good legal 
advice in conflict with management’s improper dis- 
closure plans. 


Any ambiguity in the situation plainly evaporated 
in late April and early May of 1975 when Hart first 
asked Johnson for a legal opinion flatly contrary to 
the express disclosure advice Johnson had given 
Hart only five days earlier, and when Lurie soon 
thereafter prohibited Kay from delivering a copy of 
the company’s April 1975 Form 8-K to Brown, 
Wood. 


These actions reveal a conscious desire on the 
part of National’s management no longer to look to 
Brown, Wood for independent disclosure advice, 
but rather to embrace the firm within Hart's fraud 
and use it as a shield to avoid the pressures ex- 
erted by the banks toward disclosure. Such a role 
is a perversion of the normal lawyer-client relation- 
ship, and no lawyer may claim that, in these cir- 
cumstance, he need do no more than stubbornly 
continue to suggest disclosure when he knows his 
suggestions are falling on deaf ears. 


C. “Unethical or Improper Professional Con- 
duct.” The Commission is of the view that a law- 
yer engages in “unethical or improper professional 
conduct” under the following circumstances: 
When a lawyer with significant responsibilities in 
the effectuation of a company’s complaince with 
the disclosure requirements of the federal securi- 
ties laws becomes aware that his client is engaged 
in a substantial and continuing failure to satisfy 
those disclosure requirements, his continued par- 
ticipation violates professional standards unless 
he takes prompt steps to end the client’s noncom- 
pliance. The Commission has determined that this 
interpretation will be applicable only to conduct 
occurring after the date of this opinion. 
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We do not imply that a lawyer is obliged, at the 
risk of being held to have violated Rule 2(e), to 
seek to correct every isolated disclosure action or 
inaction which he believes to be at variance with 
applicable disclosure standards, although there 
may be isolated disclosure failures that are so se- 
rious that their correction becomes a matter of pri- 
mary professional concern. It is also clear, howev- 
er, that a lawyer is not privileged to unthinkingly 
permit himself to be co-opted into an ongoing 
fraud and cast as a dupe or a shield for a wrong- 
doing client. 


Initially, counselling accurate disclosure is suffi- 
cient, even if his advice is not accepted. But there 
comes a point at which a reasonable lawyer must 
conclude that his advice is not being followed, or 
even sought in good faith, and that his client is in- 
volved in a continuing course of violating the secu- 
rities laws. At this critical juncture, the lawyer must 
take further, more affirmative steps in order to 
avoid the inference that he has been co-opted, 
willingly or unwillingly, into the scheme of non- 
disclosure. 


The lawyer is in the best position to choose his 
next step. Resignation is one option, although we 
recognize that other considerations, including the 
protection of the client against forseeable preju- 
dice, must be taken into account in the case of 
withdrawal.’ A Direct approach to the board of di- 
rectors or one or more individual directors or offi- 
cers may be appropriate; or he may choose to try 
to enlist the aid of other members of the firm’s 
management. What is required, in short, is some 
prompt action’’ that leads to the conclusion that 
the lawyer is engaged in efforts to correct the un- 
derlying problem, rather than having capitulated to 
the desires of a strong-willed, but misguided cli- 
ent. 





76 See, e.g. ABA D.R. 2-110; ABA E.C. 2-32. 


77In those cases where resignation is not the only 
alternative, should a lawyer choose not to resign, 
we do not believe the action taken must be suc- 
cessful to avoid the inference that the lawyer had 
improperly participated in his client’s fraud. Rath- 
er, the acceptability of the action must be consid- 
ered in the light of all relevant surrounding circum- 
stances. Similarly, what is “prompt” in any one 
case depends on the situation then facing the law- 
yer. 
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Some have argued that resignation is the only per- 
missible course when a client chooses not to com- 
ply with disclosure advice. We do not agree. Pre- 
mature resignation serves neither the end of an 
effective lawyer-client relationship nor, in most 
cases, the effective administration of the securities 
laws. The lawyer’s continued interaction with his 
client will ordinarily hold the greatest promise of 
corrective action. So long as a lawyer is acting in 
good faith and exerting reasonable efforts to pre- 
vent violations of the law by his client, his profes- 
sional obligations have been met. In general, the 
best result is that which promotes the continued, 
strong-minded and independent participation by 
the lawyer. 


We recognize, however, that the ‘best result” is 
not always obtainable, and that there may occur 
situations where the lawyer must conclude that the 
misconduct is so extreme or irretrievable, or the 
involvement of his client's management and board 
of directors in the misconduct is so thoroughgoing 
and pervasive that any action short of resignation 
would be futile. We would anticipate that cases 
where a lawyer has no choice but to resign would 
be rare and of an egregious nature.’® 


D. Conclusion. 


As noted above, because the Commission has 
never adopted or endorsed standards of profes- 
sional conduct which would have applied to re- 
spondents’ activities during the period here in 
question, and since generally accepted norms of 
professional conduct which existed outside the 
scope of Rule 2(e) did not, during the relevant time 
period, unambiguously cover the situation in which 
respondents found themselves in 1974-75, no 
finding of unethical or unprofessional conduct 
would be appropriate. That being the case, we re- 
verse the findings of the Administrative Law Judge 
under Rule 2(e)(1)(ii). In future proceedings of this 





78This case does not involve, nor do we here deal 
with, the additional question of when a lawyer, 
aware of his client’s intention to commit fraud or 
an illegal act, has a professional duty to disclose 
that fact either publicly or to an affected third 
party. Our interpretation today does not require 
such action at any point, although other existing 
standards of professional conduct might be so in- 
terpreted. See, e.g., ABA D.R. 7-102 (B). 
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nature, however, the Commission will apply the in- 
terpretation of subparagraph (ii) of Rule 2(e)(1) set 
forth in this opinion. 


An appropriate order will issue. 


By the Commission (Chairman WILLIAMS and 
Commissioners LOOMIS and FRIEDMAN); Com- 
missioner EVANS concurring in part and dis- 
senting in part; and Commissioner THOMAS not 
participating. 


George A. Fitzsimmons 
Secretary 
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Rel. No. 17597/February 28, 1981 


Admin. Proc. File No. 3-5464 
In the Matter of 


WILLIAM R. CARTER 
CHARLES J. JOHNSON, JR. 
One Liberty Plaza 

New York, New York 


ORDER DISMISSING PROCEEDINGS 


In accordance with the Commission's opinion is- 
sued this date, it is ORDERED that these proceed- 
ings with respect to William R. Carter and Charles 
J. Johnson, Jr. be, and they hereby are, dis- 
missed. 


By the Commission (Chairman WILLIAMS and 
Commissioners LOOMIS and FRIEDMAN); Com- 
missioner EVANS concurring in part and dis- 
senting in part*; and Commissioner THOMAS not 
participating. 


George A. Fitzsimmons 
Secretary 








*Commissioner Evans will enter a separate opin- 
ion herein. Separate opinion follows this order. 
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Commissioner Evans, concurring in part and dis- 
senting in part: 


| respectfully dissent from my colleagues’ finding 
that all charges against William R. Carter of aiding 
and abetting securities law violations by National 
Telephone Company, Inc. (“National”) should be 
dismissed. In addition, | take issue with the majori- 
ty’s method of articulating professional standards 
to be applied by the Commission in the future. 
Finally, | concur with the dismissal of the charges 
that Charles J. Johnson, Jr. aided and abetted Na- 
tional’s securities laws violations. 


| fully agree with the majority that significant public 
benefits accrue from the effective rendering of ad- 
vice by securities lawyers, and that these attor- 
neys are often called upon to make difficult judg- 
ments in areas where the legal guidelines are not 
always clear. Accordingly, an attorney will not, and 
should not, be liable as an aider and abettor mere- 
ly because his advice, followed by a client, is ulti- 
mately proven to be wrong. Nor will an attorney be 
liable under the securities laws for a mistake of 
law or misstatement of fact “simply because more 
skillful practitioners would not have made them.” 


However, it is well established that lawyers acting 
in their professional capacities can be held liable 
for violating or aiding and abetting violations of the 
securities laws in general and the antifraud provi- 
sions in particular. The courts have correctly ob- 
served that the effective implementation of inves- 
tor safeguards mandated by the securities laws 
depends heavily on the performance of attorneys 
engaged in advising their clients. Accordingly, the 
courts have recognized that lawyers are not privi- 
leged to escape liability for knowingly participating 
in the dissemination of false or misleading infor- 
mation or passively, yet knowingly, permitting dis- 
semination of such information where there is a 





'1United States v. Benjamin, 328 F.2d 854, 863 
(C.A. 2 (1964), cert. denied, 377 U.S. 953 (1964). 


2S.E.C. v. Spectrum, Ltd., 489 F.2d 535, 536, 
541-42 (C.A. 2 1973); Felts v. National Account 
Systems Ass'n, Inc., 469 F. Supp. 54, 67 (N.D. 
Miss. 1978). 
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clear duty to take some preventive action.* As one 
court has said, it is not appropriate to “lightly over- 
rule an attorney’s determination of materiality and 
the need for disclosure. However, where ... the 
significance of the information clearly removes any 
doubt concerning the materiality of the informa- 
tion,” a lawyer cannot rely on business judgments, 
such as Hart’s desire not to disclose the full import 
of the lease maintenance plan (“LPM”), as a 
shield from liability.* 


After a painstaking review of this case and much 
deliberation, | am unable to concur with the major- 
ity that Carter was not an aider and abettor of Na- 
tional’s violations relating to the Form 8-K for De- 
cember 1974 filed on January 9, 1975, and the 
December 20, 1974 press release. The adminis- 
trative law judge made his findings by clear and 
convincing evidence rather than by a preponder- 
ance of evidence, due solely to the dictates of Col- 
lins Securities Corporation v. S.E.C..° | also felt 
compelled to apply this higher standard. However, 
during the final days that this case was under our 
consideration, the Commission’s longstanding 
practice of applying the lower standard of proof in 
its proceedings was upheld by the United States 
Supreme Court.® Although my views expressed 
herein would not have differed under the stricter 
standard of proof, | am at a loss to understand the 
Commission’s application of the law to the record 
in this case, especially in light of the preponder- 
ance of the evidence test. It appears that the ma- 
jority was preoccupied with showing deference to 
the role of securities attorneys when applying the 
aiding and abetting analysis. 





3See, e.g., S.E.C. v. Frank, 388 F.2d 486, 489 
(C.A. 2 1968); United States v. Benjamin, supra, 
328 F.2d at 863; S.E.C. v. National Student Mar- 
keting Corp., 457 F. Supp. 682, 713 (D.D.C. 
1978); Sohns v. Dahl, 392 F. Supp. 1208, 1213 
n.8 (W.D. Vir. 1975). See generally 5 Jacobs, The 
Impact of Rule 10b-5 § 66.01[a] (1980). 


4 See S.E.C. v. National Student Marketing Corp., 
supra, 457 F. Supp. at 713. 


5562 F.2d 820 (C.A.D.C. 1977). 


6 Steadman v. S.E.C., ___ U.S. __ , No. 79-1266 
(February 25, 1981). 
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| need not quarrel with the majority's articulation of 
the law of aiding and abetting.” An analysis of 
Carter’s liability must necessarily focus on the two 
prongs of their synthesized aiding and abetting 
formulation which require that the aider and abet- 
tor knowingly and substantially assist the conduct 
that constitutes the violation, and that the aider 
and abettor be aware or know that his role is part 
of an improper or illegal activity. Moreover, | agree 
that the substantial assistance element is general- 
ly satisfied when a lawyer drafts the subject dis- 
closure documents or otherwise provides the basis 
for the improper or illegal conduct. Thus, in order 
to adjudge Carter an aider and abettor, it must be 
found that he was aware or knew that his role was 
part of an improper or illegal activity. 


The most troubling aspect of the majority's opinion 
is its application of the facts to this knowledge ele- 
ment. The aiding and abetting analysis necessarily 
requires the Commission and the courts to inter- 
pret and exirapolate a person’s intent from the 
pertinent factual circumstances. In few cases will 
the Commission or a court benefit from the luxury 
of direct evidence as to a person’s state of mind 
when assisting in violative conduct. In the absence 
of an admission from Carter, the only way to es- 
tablish the existence of a culpable mental state is 
through circumstantial evidence and inferences.® 
Thus, the Commission should not be reluctant to 
draw reasonable inferences regarding intent from 
substantial evidence in the record. In my view, the 
majority makes factual findings which demand the 
inference that Carter acted with a culpable mental 
state. 


The majority has correctly concluded that there is 
“no doubt” that the failure of the December 20 
press release and the Form 8-K to disclose the 
nature of the LMP was a material omission in vio- 
lation of the securities laws and that Carter would 
be liable as an aider and abettor of this miscon- 
duct if he possessed the requisite state of mind. In 
the context of the charge that Carter aided and 
abetted violations of Section 10(b) of the Ex- 
change Act and Rule 10b-5 thereunder, it would 
be necessary to find that Carter acted with scien- 
ter.2 My reading of the record convinces me that 
Carter acted with scienter when preparing the 
false and misleading Form 8-K and press release. 


| find, as did the majority, that Carter knew the fol- 
lowing facts at the time he prepared the press re- 
lease and the Form 8-K. He knew that National’s 
annual report had projected a doubling of new 
lease installations. He was aware that as early as 
mid-October there was a sufficiently widening gap 
between National’s optimistic public posture and 
its actual economic realities so that Johnson was 
prompted to have Socha draft a proposed share- 
holder letter disclosing its financial problems.'° 
Carter also knew that National's highly optimistic 
projections had been implicitly reaffirmed and the 
gulf between appearance and reality had widened 
in National's most recent public disclosure, the 
December 23 letter, which itself was blatently false 
and misleading in its unwarranted optimism."' In 
fact, Carter was aware that this letter was just the 
latest in a string of a half-dozen shareholder com- 
munications in recent months that had continued 
to report, without obviously relevant qualifications, 





7This is so even though | believe the majority's 
formulation is different and higher than the 
standard that some courts have applied in 
adjudicating persons aiders and abettors and 
should not be interpreted as the Commission’s ul- 
timate view as to the law of aiding and abetting 
outside the arena of this Rule 2(e) administrative 
proceeding. See, e.g., S.E.C. v. Coven, 581 F.2d 
1020, 1028 (C.A. 2 1978), cert. denied, 440 U.S. 
950 (1979). 


8 See Collins Securities Corporation v. S.E.C., su- 
pra, 562 F.2d at 822. 
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9Aaron v. S.E.C., 446 U.S. 680 (1980); Ernst & 
Ernst v. Hochfelder, 425 U.S. 185 (1976). Certain- 
ly, scienter suffices for the requisite knowledge el- 
ements of the aiding and abetting rubric. See gen- 
erally S.E.C. v. Falstaff Brewing Corporation, 629 
F.2d 62, 72-73, 76-77 (C.A.D.C. 1980). 


10Carter further knew that National’s management 
had rejected this disclosure advice. 


11] note that the December 23 letter followed the 
press release. Nonetheless, National’s unwar- 
ranted public optimism was fully apparent to 
Carter even prior to this letter. 
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rapidly growing sales and earnings.'? Carter also 
knew that the closing of the credit agreement pro- 
vided National with virtually no new operating 
funds and that if National did not obtain significant 
new financing, it would be unable to meet its pro- 
jections.'? In addition, Carter knew that the debt 
and equity markets were in increasing disarray, 
and that Hart’s many efforts had thus far failed to 





12The optimistic public disclosures by National fol- 
lowing issuance of the annual report were as fol- 
lows: 


—The letter sent to stockholders on or 
about June 18 in which Hart announced 
a 3% stock dividend. 


—The August 20 letter to stockholders 
in which Hart announced a further 2% 
stock dividend. 


—The September 12 letter by Hart to 
shareholders and others reporting that 
August had been “an outstanding 
month,” that in a recent single day Na- 
tional had installed equipment with a 
value almost equal to its entire first 
year’s installations, and that National 
had the ability to continue this outstand- 
ing growth. This letter was accompanied 
by a highly optimistic research report on 
National prepared by a brokerage firm 
and which stated that National could still 
meet its projections. 


—The October 17 press release an- 
nouncing substantial increases in lease 
installations, net income and earnings 
per share. 


—The quarterly report issued by Nation- 
al in early December which contained a 
series of graphs illustrating the suc- 
cessful results of National’s operations. 


'3Based on what Johnson was told on July 1 
Carter must have known by the time he prepared 
the Form 8-K and press release that National 
needed approximately $8 million dollars in addition 
to the funds available under the credit agreement 
to meet its projections. 
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raise significant new funds. Finally, Carter knew 
that National’s management had been unrecep- 
tive, and even duplicitous, regarding Brown, 
Wood, Ivey, Mitchell & Petty’s (“Brown Wood”) 
advice to disclose adequately its financial condi- 
tion.14 


In sum, Carter knew when he prepared the press 
release and the Form 8-K that National was ina 
cash bind that was serious enough, in the words of 
the majority, “to threaten the continued viability of 
the company”; that not only were the optimistic 
projections unlikely to be met, but that there was a 
significant probability that National’s LMP would 
soon be triggered; that there was a wide and 
growing gap between National’s public posture of 
continued optimism and the reality of its financial 
crisis; and that National’s management was 
unreceptive to respondents’ advice to disclose 
these facts. Against this background, Carter was 
directly confronted with the issue of whether it was 
necessary for National to spell out the full import 
of the LMP.'5 


Because of the existence of the projections and 
Carter’s knowledge thereof, a finding of aiding and 
abetting would not be based on an isolated deter- 
mination as to materiality by an attorney faced 
with a neutral disclosure environment. Whether a 
fact is material or whether prospective disclosure 
will be misleading depends in no small part on the 
nature of the information that is ‘‘alive’”’ in the 
marketplace regarding the issuer. This is especial- 
ly true when, as here, the issuer is the source of 





'4Hart first failed to follow disclosure advice when 
he did not include in the annual report the as- 
sumptions underlying his projections as recom- 
mended by Carter. Carter also knew that in mid- 
October Hart had not acted on a proposed letter to 
shareholders drafted by Brown Wood which would 
have disclosed the adverse impact of National’s 
inability to raise adequate funds. Finally, in early 
December, National’s in-house counsel had mis- 
represented to Socha that Johnson had approved 
using the series of graphs in the quarterly report 
which portrayed successful recent results in Na- 
tional’s operations. 


'SHart specifically asked Carter whether it was 
necessary to include the LMP in any Commission 
filing. 
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such pertinent information. The projections and 
optimistic reports form the stage upon which carter 
judged materiality.'® 


The majority has found that the provisions set 
forth in the LMP were highly unusual and very im- 
portant because, if triggered, they would mandate 
the cessation of all sales activity and the termina- 
tion of the sales force. The former would radically 
transform the nature of the company and the latter 
would make it much more difficult and expensive 
to resume sales activities which in any event could 
only occur with the consent of National's creditors. 
The majority has further found that Carter was ful- 
ly aware of the importance of the LMP, and that 
the term “lease maintenance plan” had no gener- 
ally accepted business meaning. 


In light of the above findings, | find the conclusion 
inescapable that Carter knew that the unique re- 
quirements of the LMP were highly material and 
that the mere reference to this term in the press 
release and the Form 8-K was inadequate disclo- 
sure.'7 | might have been less inclined to make 





16In my view, the majority has not given due con- 
sideration to the significance of the optimistic dis- 
closure atmosphere. In footnote 59, the majority 
concludes that there was no duty on the part of the 
respondents to correct public misperceptions 
caused by previous company disclosure. This con- 
clusion, however, does not detract from the impor- 
tance of National’s unduly optimistic public 
posture to the aiding and abetting analysis. Re- 
gardiess of the nature of respondents’ obligation 
to correct prior disclosures, certainly they would 
not be free to engage in conduct that would be 
fraudulent absent such correction. See Arthur 
Lipper Corp. v. S.E.C., 547 F.2d 171, 179 (C.A. 2 
1976), cert. denied, 423 U.S. 1009 (1978). 


171 also find, with regard to the press release, that 
Carter knowingly misrepresented that $1,500,000 
of the money received by National at the closing 
“will be used for general operating expenses.” 
This clearly implied that these funds would be 
available for expenses incurred in the future. 
Carter knew that this was not the case. On the 
same day that he prepared the press release, 
Carter signed an opinion letter stating that Nation- 
al “may be in default or past due in the payment of 
certain obligations.” Indeed, Carter knew that 


Volume 22, No. 3, March 17, 1981 


this finding had National’s financial position been 
more secure, the probable triggering of the LMP 
more remote, or the Company’s public posture not 
so misleading. However, Carter was fully aware 
that, while a triggering of the LMP in the very near 
future was not inevitable, it was a reasonable 
probability and very much within the concern of all 
parties.1® It was apparent to Carter that the rea- 
sonable probability of the LMP being triggered, 
combined with the magnitude of its effect on Na- 
tional, compelled disclosure of the true meaning of 
the LMP. In other words, | conclude that Carter 
knew that the significance of the LMP, which was 
not apparent to the public, was information that a 





Brown Wood had agreed to a deferral of payment 
by National of a substantial sum of money owed 
for legal services previously rendered. 


18 The majority notes that Carter had been told that 
National was pursuing many possible means of 
financing. | fail to see how this knowledge could 
have altered Carter's perception of National’s fi- 
nancial problems during his preparation of the 
Form 8-K and press release. He was fully aware 
that National had been pursuing new financing 
without success for many months and that the 
debt and equity markets were still not receptive to 
such efforts. Carter also knew that even if the pro- 
posed one million dollar stock purchase by one of 
National’s suppliers cited by the majority did occur 
(in fact it did not), this money would have been 
wholly inadequate to relieve National’s financial 
problems. Nor do | find compelling the majority's 
observation that the banks’ willingness to convert 
National’s outstanding short term debt into six 
year notes suggests that the banks did not believe 
that National was in serious financial difficulty and 
that Carter could thus have had the same state of 
mind. To begin with, the banks had already tenta- 
tively agreed to this conversion in the original April 
30, 1974 credit agreement. Moreover, the banks 
would appear to have had virtually nothing to lose 
from this conversion since quite clearly National 
was not able to pay back the loans in the near fu- 
ture, the banks were secured by National's leases, 
and upon default of any payments by National the 
loans would have become immediately due. 
Finally, | find little value in Carter’s self-serving 
testimony that some unidentified person present at 
the closing had opined that the press release 
made full disclosure. 
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reasonable investor would view as having signifi- 
cantly altered the total mix of information available 
to the public.19 At the very least, Carter acted 
recklessly in failing to disclose the import of the 
LMP.2° Thus, | find that Carter acted with scienter 
and should be liable as an aider and abettor to Na- 
tional’s securities laws violations with regard to the 
Form 8-K and December 20 press release.?' 


| concur with the majority’s conclusion that Carter 
and Johnson should not be held as aiders and 
abettors of violations by National for its subse- 
quent failure to make required disclosures. How- 
ever, | do not concur with the majority's affirmative 
finding that respondents did not intend to assist 
these violations by their inaction. Rather, | con- 
clude only that the record does not adequately es- 
tablish that respondents intended their inaction to 
assist these violations as required when aiding 
and abetting liability is based on passive conduct. 





19 See TSC Industries, Inc. v. Northway, Inc., 426 
U.S. 438, 449 (1976) 


20Reckless conduct is sufficient to satisfy the sci- 
enter requirement. See, e.g., Mansbach v. 
Prescott, Ball & Turben, 598 F.2d 1017, 1023-25 
(6th Cir. 1979); Edward J. Mawod & Company v. 
S.E.C. 591 F.2d 588, 595-97 (10th Cir. 1979); 
Nelson v. Serwold, 576 F.2d 1332, 1337-38 (9th 
Cir. 1978), cert. denied, 439 U.S. 970 (1978). See 
generally S.E.C. v. Falstaff Brewing Corporation, 
supra, 629 F.2d at 77 n.27. 


211 note that the majority focused upon whether 
Carter knew “that the details of the LMP were ma- 
terial.” (Emphasis added.) However, it is not the 
details of the LMP that either the majority or | find 
to have been material. | do not think that it was 
necessary for the Form 8-K or press release to re- 
veal, for instance, the precise order in which the 
LMP mandated that Natonal’s sales force be dis- 
missed or its fleet of vehicles sold. What did have 
to be revealed was simply the basic facts that the 
LMP, if triggered, mandated a drastic alteration of 
National from a dynamic growth company to a 
static maintenace company without any sales or- 
ganization, and that this situation could only be re- 
versed with the direct approval of National’s cred- 
itors. 
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The record shows that respondents stood idly by 
throughout several months while National's man- 
agement ignored their advice to make disclosures 
which respondents knew were required by the se- 
curities laws.22 There is reason to infer from these 
circumstances that respondents must have intend- 
ed the natural consequences of their conduct, that 
is, that National would continue to fail to make ad- 
equate disclosure. However, while | think this is a 
very close factual question, | am unable to find by 
a preponderance of evidence in the record that re- 
spondents not only knew that their passive con- 
duct was aiding and abetting National's miscon- 
duct, but that they intended to assist that 
misconduct. 


IV. 


| do not intend to object to the substance of the in- 
terpretation of Rule 2(e) (1) (ii) set forth by the ma- 
jority. Indeed, as found in the law judge’s initial de- 
cision and as asserted by the Office of the General 
Counsel, it is not unreasonable to suggest that 
such a professional or ethical duty existed. during 
the period in question.?° In this regard, the majori- 





221 note that within their discussion of ethical 
standards the majority held that any ambiguity as 
to management’s misconduct was clearly dispelled 
for respondents by late April. However, | find that it 
was clear to respondents that management was 
disregarding their advice by at least early April 
when both Carter and Johnson concluded that 
Hart did not even intend to implement the LMP, 
even though required to, let alone make disclo- 
sure. 


23|t is undisputed that respondents’ duty was to 
their client, National, and not to Hart or the rest of 
National's management. See American Bar Asso- 
ciation Code of Professional Responsibility, Ethi- 
cal Consideration (‘“ABA E.C.”) 5-18. Moreover, 
respondents’ duty clearly mandated that they use 
their best efforts to ensure that the disclosure de- 
cisions of their client be made only after the client 
had been informed of relevant considerations, 
even if respondents had to initiate this decision- 
making process. See ABA E.C. 7-8. When it be- 
came apparent to respondents that management 
was ignoring their advice and thereby causing Na- 
tional to violate the securities laws, it would logi- 
cally appear to have been incumbent on respond- 
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ty states that no unfairness would exist by holding 
all lawyers who practice before us to generally 
recognized norms of professional conduct, wheth- 
er or not such norms had previously been explicitly 
adopted or endorsed by the Commission. | agree. 
However, because the contours of an ethical duty 
were not clear in relation to the facts of this case, 
the Commission has determined, in its discretion, 
not to hold Carter and Johnson accountable. 


After stating its conclusion that neither respondent 
was accountable for any violative conduct, the ma- 
jority, apparently desiring not to leave the impres- 
sion that it perceived nothing wrong in respond- 
ents’ behavior, proceeded to define an applicable 
standard through means of interpretation. In so 
doing, the Commission has embarked on a difficult 
mission necessitating precise and subtle analysis 
without being able to consider views from our own 
General Counsel’s Office, our operating divisions, 
or the public. Accordingly, once the majority decid- 
ed to find the respondents unaccountable, | be- 
lieve that further interpretation within the confines 
of this opinion was inappropriate. The careful 
preparation of a release soliciting public comment 
should have been the first step in establishing a 
standard rather than a means to modify or clarify 
the majority’s interpretation. 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 17598/March 3, 1981 


NOTICE OF FILING OF PROPOSED RULE 
CHANGE BY THE OPTIONS CLEARING CORPO- 
RATION 


(File No. SR-OCC-81-2) 


Options Clearing Corporation (“OCC”) submitted 
on February 20, 1981, a proposed rule change, 
pursuant to Rule 19b-—4 under the Securities Ex- 
change Act, which would empower OCC to issue 





FOOTNOTE, Continued 


ents to take some affirmative action to assure that 
their advice was being forwarded by management 
to National, which is best embodied by its board of 
directors, so that the client would be aware of the 
extremely relevant consideration that its failure to 
disclose violated the securities laws. 
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cptions on Government National Mortgage Associ- 
ation (“GNMA”) securities, to clear and settle 
GNMA options transactions, and to process and 
settle GNMA option exercises. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
March 9, 1981 Interested persons are invited to 
submit written data, views and arguments con- 
cerning the submission within twenty-one days 
from the date of publication in the Federal Regis- 
ter. Persons desiring to make written submissions 
should file six copies thereof with the Secretary of 
the Commission, Securities and Exchange Com- 
mission, 500 North Capitol Street, Washington, 
D.C. 20549. Reference should be made to File No. 
SR-OCC-81-2). 


Copies of the submission, with accompanying ex- 
hibits, and of all written comments will be available 
for public inspection at the Securities and Ex- 
change Commission’s Public Reference Room, 
1100 L Street, N.W., Washington, D.C. Copies of 
the filing will also be available at the principal of- 
fice of the above-mentioned self-regulatory organi- 
zation. 


For the Commission by the Division of Market 


Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17599/March 4, 1981 


INVESTMENT COMPANY ACT OF 1940 
Release No. 11662/March 4, 1981 


In the Matter of 


NATIONAL ASSOCIATION OF SECURITIES 
DEALERS, INC. 

1735 K Street, N.W. 

Washington, D.C. 20546 


(File No. SR-NASD-80-21) 


ORDER APPROVING PROPOSED RULE 
CHANGE AND RELATED INTERPRETATION UN- 
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DER SECTION 36 OF THE INVESTMENT COM- 
PANY ACT 


On November 21, 1980, the National Association 
of Securities Dealers, Inc. (“the NASD”) filed with 
the Commission, pursuant to Section 19(b)(1) of 
the Securities Exchange Act of 1934 (‘the Act’), 
15 U.S.C. 78s(b)(1), and Rule 19b—4 thereunder, 
copies of a proposed rule change to amend 
portions of Article Ill, Section 26 of its Rules of 
Fair Practice, governing the distribution of invest- 
ment company securities, and to repeal certain in- 
terpretations thereof. In particular, the proposal 
would modify Section 26(k) of the NASD Rules of 
Fair Practice and related interpretations (‘‘the Anti- 
Reciprocal Rule’). The amended Anti-Reciprocal 
Rule would no longer prohibit, subject to certain 
restrictions, members from seeking or granting 
brokerage commissions in connection with the 
sale of fund shares and would permit members to 
sell shares of investment companies that follow a 
disclosed policy of considering sales of their 
shares as a factor in the selection of broker- 
dealders to execute portfolio transactions, subject 
to best execution. In addition, the proposal would 
limit and codify the NASD’s “Special Deals Inter- 
pretation” to allow underwriters of an investment 
company to pay non-uniform amounts of compen- 
sation to dealers if such payments are disclosed in 
the prospectus of the investment company. 


Notice of the filing together with its terms of sub- 
stance was given by publication of a Commission 
Release (Securities Exchange Act Release No. 
17367, December 11, 1980) and by publication in 
the Federal Register (45 FR 82777, December 16, 
1980). One comment was received on the filing, 
that comment favoring approval. 


The NASD Anti-Reciprocal Rule presently prohib- 
its NASD members, acting as broker-dealers or 
principal underwriters of open-end management 
investment companies, from selling a fund’s 
shares based upon brokerage received or ex- 
pected, or allocating brokerage to a particular 
broker-dealer in return for that broker-dealer’s sale 
of investment company shares. The amended rule 
would extend the provisions of Section 26 to all in- 
vestment companies and, subject to certain re- 
strictions, would no longer prohibit members from 
seeking or granting brokerage commissions in 
connection with the sale of investment company 
shares. The amended rule would also provide that, 
subject to certain restrictions, nothing therein pro- 
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hibits NASD members from selling shares of in- 
vestment companies which follow a disclosed poli- 
cy of considering sales of their shares as a factor 
in the selection of broker-dealers to execute port- 
folio transactions, subject to best execution. 


The NASD Special Deals Interpretation presently 
prohibits principal underwriters from making spe- 
cial payments, which are not available to all deal- 
ers, to individual broker-dealers or their employ- 
ees for sales of a specific investment company’s 
shares. The proposed revision, codified in Section 
26(1) of the Rules of Fair Practice, would not re- 
quire such uniformity and would permit special 
arrangements with individual selling dealers of 
investment company shares if accompanied by 
adequate specific prospectus disclosure. The pro- 
posed rule would also permit non-cash conces- 
sions if disclosed and if selling dealers have an 
option to receive cash equivalents. 


Other portions of the proposal would repeal a 
NASD interpretation concerning “Contractual Plan 
Withdrawal and Reinstatement Privileges.” With- 
drawal and reinstatement privileges allow share- 
holders in certain contractual plans to redeem 
their shares and later repurchase new shares with- 
out being charged a sales load. The NASD inter- 
pretation concerning this practice prohibits broker- 
dealers from encouraging investors to use these 
privileges for speculative purposes. Repeal of this 
interpretation is suggested since the forward 
pricing provisions of Rule 22c—1 under the Invest- 
ment Company Act of 1940 (1940 Act’) have 
largely eliminated the possibility of abuse in this 
area. The proposed rule change will also make 
other technical revisions to Section 26. 


The Commission finds that the proposed rule 
change is consistent with the requirements of the 
Act and the rules and regulations applicable to 
registered national securities associations, and in 
particular, with the requirements of Section 15A of 
the Act and the rules and regulations thereunder, 
and Section 22 of the 1940 Act. The Commission 
believes that since the recently adopted Rule 
12b-1 under the 1940 Act! authorizes open-end 
management investment companies to bear ex- 
penses associated with the distribution of their 
shares, subject to certain conditions and proce- 





1See Securities Act Rel. No. 6254 (Oct. 28, 1980), 
45 FR 73898 (Nov. 7, 1980). 
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dures, it is not inappropriate for investment 
companies to seek to promote the sale of their 
shares through the placement of brokerage with- 
out the incurring of any additional expense. In ad- 
dition, the Commission believes that the adoption 
by an investment company of a policy with respect 
to brokerage is, because of its importance and the 
conflicts of interest which may be involved, re- 
quired to be determined by the board of directors 
of the investment company in the exercise of their 
fiduciary duties. Moreover, the Commission be- 
lieves that the directors of an investment company 
have a continuing fiduciary duty to oversee the 
company’s brokerage practices. A director’s 
breach of these duties may serve as a basis for 
action pursuant to Section 36 of the 1940 Act. The 
Commission expects that in considering the adop- 
tion of a policy to consider the sale of an invest- 
ment company’s shares as a factor in the selection 
of broker-dealers to execute portfolio transactions, 
subject to the requirements of best execution, the 
company’s board of directors will carefully weigh 
the possible advantages to the investment compa- 
ny and its shareholders and the possible abuses 
that may stem from the use of portfolio brokerage 
to encourage the sale of investment company 
shares. The Commission also expects that the 
board of directors will approve such a policy only if 
they find the policy in the interest of the company 
and its shareholders, being mindful of their 
continuing duty to assure that the company’s bro- 
kerage allocation practices are designed to obtain 
best price and execution and to avoid any unnec- 
essary trading. 


The Commission believes that the NASD propos- 
al, which allows underwriters flexibility in setting 
different compensation rates to different dealers 
selling shares of the same investment company 
and which requires specific prospectus disclosure 
designed to inform investors, may increase dealer 
competition for selling investment company 
shares. 


The Commission believes the NASD’s proposals 
are not designed to permit unfair discrimination 
between brokers and dealers. In addition, the 
Commission finds that the proposals will not sig- 
nificantly, if at all, increase burdens upon competi- 
tion, and that any burdens on competition are nec- 
essary and appropriate in furtherance of the 
purposes of the Act. 
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Copies of the proposed rule change, all written 
statements with respect to the proposed rule 
change which were filed with the Commission, and 
all written communications relating to the pro- 
posed rule change between the Commission and 
any persons were considered and are available for 
inspection and copying at the Commission’s Public 
Reference Room, 1100 L Street, N.W., Washing- 
ton, D.C. (File No. SR-NASD-80-21). 


IT IS THEREFORE ORDERED, pursuant to Sec- 
tion 19(b)(2) of the Act, that the above-mentioned 
proposed rule change be, and it hereby is, ap- 
proved. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17600/March 4, 1981 


A notice has been issued giving interested per- 
sons until March 25, 1981 to comment on the ap- 
plication of the Philadelphia Stock Exchange for 
unlisted trading privileges in the common stock 
($.25 par value) of ROWAN COMPANIES, INC. 
which is listed and is reported in the consolidated 
transaction reporting system. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17601/March 4, 1981 


In the Matter of 


NATIONAL ASSOCIATION OF 
SECURITIES DEALERS, INC. 

1735 K Street, N.W. 

Washington, D.C. 20006 


(SR-NASD-81-1) 


NOTICE OF FILING OF PROPOSED RULE 
CHANGE AND ORDER APPROVING PROPOSED 
RULE CHANGE 
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Pursuant to Section 19(b)(1) of the Securities Ex- 
change Act of 1934, 15 U.S.C. 78(s)(b)(1)(“Act’), 
notice is hereby given that on March 4, 1981, the 
National Association of Securities Dealers, Inc., 
(“NASD”) filed with the Commission copies of a 
proposed rule change that describes a Computer 
Assisted Execution System (“CAE” or “System’) 
which has been designed, developed, and placed 
in operation by NASD Market Services, Inc., a 
subsidiary of the NASD. The CAE is an order 
routing and execution system which is an en- 
hancement to the NASD’s NASDAQ system. The 
CAE will enable participating firms to route their 
orders in listed securities to participating market 
makers for automatic execution. The CAE will pro- 
vide order routing and execution capability as well 
as a capacity for linkage with the Intermarket 
Trading System (“ITS”). 


CAE initially will commence operation on a pilot 
basis. Market makers and order entry firms will be 
able to enter orders into the System either through 
a computer interface with the firm’s internal order 
routing system or through a terminal. Participating 
market makers will enter their quotations and 
sizes at which they are prepared to trade automat- 
ically through their terminals. The quotes and 
sizes of CAE participating market makers will be 
displayed in the Consolidated Quotations Service 
(“CQS”) along with the quotes and sizes of other 
market makers and exchanges exactly as they are 
today, except that participant market makers will 
be identified on the screen with a special symbol. 


The System is designed so that orders may be en- 
tered into the System for execution either at the 
market or at a specified limit price. Further, the or- 
der entry firm may specify the market maker to 
which the order should be directed, request the 
System to direct the order to a participating market 
maker or request the System to direct the order to 
the highest bid or lowest offer with size. 


Publication of notice of the amended proposed 
rule change is expected to be made in the Federal 
Register during the week of March 9, 1981. Inter- 
ested persons are invited to submit written data, 
views and arguments concerning the proposed 
rule change within 21 days from the date of publi- 
cation of the submission in the Federal Register. 
Persons desiring to make written comments 
should file six copies thereof with the Secretary of 
the Commission, Securities and Exchange Com- 
mission, 500 North Capitol Street, Washington, 
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D.C. 20549. Reference should be made to File No. 
SR-NASD-81-1. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule change which are filed with the 
Commission and all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those 
which may be withheld from the public in accord- 
ance with the provisions of 5 U.S.C. §552, will be 
available for inspection and copying at the Com- 
mission’s public reference Room, 1100 L Street, 
N.W. Washington, D.C. 


As the Commission has previously indicated,' the 
implementation of the CAE is an important step to- 
ward the development of a national market system 
which should enhance competition, pricing effi- 
ciency and the ability of brokerage firms to ensure 
best execution of their customers’ orders. Accord- 
ingly, the Commission finds that the amended pro- 
posed rule change is consistent with the require- 
ments of the Act and the rules and regulations 
thereunder applicable to the NASD, and in particu- 
lar, the requirements of Section 11A and the rules 
and regulations thereunder. 


The Commission finds good cause for approving 
the proposed rule change prior to the thirtieth day 
after the date of publication of notice of filing 
thereof since, as noted, immediate implementation 
of the CAE is an important step in the develop- 
ment of a national market system. 


IT IS THEREFORE ORDERED, pursuant to Sec- 
tion 19(b)(2) of the Act, that the proposed rule 
change referenced above be, and it hereby is, ap- 
proved. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








'See Securities Exchange Act Release Nos. 
16888 (June 18, 1980) and 17516 (February 5, 
1981), 45 FR 41125, 46 FR 12379. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 17602/March 5, 1981 


NOTICE OF THE SUBMISSION OF REQUESTS — 


TO MODIFY OR ELIMINATE CONDITIONS TO 
THE COMMISSION’S APPROVAL OF PRO- 
POSED RULE CHANGES FILED BY BRADFORD 
SECURITIES PROCESSING SERVICES, INC. 
AND NATIONAL SECURITIES CLEARING COR- 
PORATION. 


(File Nos. SR-BSPS-77-5; SR-BSPS-80-3; 
SR-NSCC-78-2) 


The Commission recently received three letters 
concerning the approval, subject to certain condi- 
tions, of proposed rule changes submitted by 
Bradford Securities Processing Services, Inc., 
(“BSPS”) and National Securities Clearing Corpo- 
ration (“NSCC’”). The order approving those pro- 
posed rule changes appeared in Securities Ex- 
change Act Release No. 17343 (November 26, 
1980). In brief, that order authorozed BSPS and 
NSCC to establish automated comparison and 
clearance systems for processing transactions in 
municipal securities. 


In a letter dated February 27, 1981, BSPS in- 
formed the Commission that it had been unsuc- 
cessful in attracting enough participants to justify 
the continuing costs of developing and operating 
its system and that it was discontinuing opera- 
tions. BSPS also requested that its proposal be 
withdrawn and rescinded its request for free inter- 
faces with NSCC’s system. In addition, BSPS ex- 
pressed support for the prompt and unconditional 
approval of NSCC’s system for processing trans- 
actions in municipal securities. 


In a letter dated February 27, 1981, NSCC re- 
quested that the Commission, in view of BSPS’ 
decision not to operate a municipal securities 
processing system, modify or eliminate certain of 
the conditions to the Commission’s order approv- 
ing NSCC’s system. Among other things, NSCC 
requested that it not be required to establish inter- 
faces with BSPS and that it be permitted to ex- 
pand its system more rapidly than authorized by 
the order approving its proposal. 


In a letter dated March 2, 1981, the participant 


members of the Joint Coordinating Committee, 
which had been established by NSCC and BSPS 
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pursuant to the Commission’s order, urged the 
Commission to permit NSCC to expand its system 
promptly and unconditionally. 


Because of the importance of automated compari- 
son and clearance systems to the municipal secu- 
rities industry, the Commission will consider 
NSCC’s and BSPS’s requests promptly. Interested 
persons are invited to submit data, views and ar- 
guments concerning NSCC’s and BSPS’s re- 
quests within fourteen days from the date of the 
publication of this release in the Federal Register. 
Publication is expected to occur during the week 
of March 9, 1981. Persons that wish to comment 
but that are unable to do so within the fourteen 
day period should promptly notify Dan W. 
Schneider, Branch Chief, Branch of Clearing 
Agency Regulation, Division of Market Regulation, 
at (202) 272-3115. 


Persons making written submissions should file 
six copies thereof with the Secretary, Securities 
and Exchange Commission, 500 North Capitol 
Street, Washington, D.C. 20549. Reference 
should be made to File Nos. SR-BSPS-77-5; 
SR-BSPS-80-3 and SR-NSCC- 78-2. Copies of 
the letters described above and any comments re- 
ceived will be available for inspection and copying 
at the Commission Public Reference Room, 1100 
L Street, N.W. Washington, D.C. 


For the Commission by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17603/March 5, 1981 


SEE 


SECURITIES ACT OF 1933 
Release No. 6296/March 5, 1981 


SEC DOCKET/333 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17604/March 5, 1981 


In the Matter of Applications of the 
PHILADELPHIA STOCK EXCHANGE, INC. 
For Unlisted Trading Privileges 

Securities Exchange Act of 1934 


FINDINGS AND ORDER GRANTING APPLICA- 
TIONS FOR UNLISTED TRADING PRIVILEGES 


The Philadelphia Stock Exchange (‘‘Phix’) has 
filed applications with the Commission pursuant to 
Section 12(f)(1)(B) of the Securities Exchange Act 
of 1934 (‘‘Act’’) and Rule 12f-1 [17 CFR 
240.12f-1] thereunder, for unlisted trading privi- 
leges in the following securities which are listed on 
another national securities exchange:' 


Transco Companies, Inc. 
Common Stock, $.50 Par Value (File 
No. 7-—5855) 


Texas International Company 
Common Stock, $.10 Par Value (File 
No. 7-5856) 


Baker International 
Common Stock, $1 Par Value (File 
No. 7-5857) 


Prime Computer, Inc. 
Common Stock, $.125 Par Value (File 
No. 7-5858) 


Golden Nugget, Inc. 
Common Stock, $.833 Par Value (File 
No. 7-5859) 


The Commission finds that approval of the Phix’s 
applications for unlisted trading privileges in these 
securities is consistent with the maintenance of 
fair and orderly markets and the protection of 





‘Notice of these applications was given by publi- 
cation in the Federal Register. 46 FR 12582 (Feb- 
ruary 17, 1981). The Commission has received no 
comments with respect to these applications. 
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investors. As a national securities exchange regis- 
tered with the Commission pursuant to Section 6 
of the Act, the Phix is subject to the provisions of 
paragraph (b) of that section, and to the Commis- 
sion’s inspection authority and oversight responsi- 
bility under Sections 17 and 19 of the Act and the 
rules and regulations thereunder. In addition, 
transactions in the subject securities, regardless 
of the market in which they occur, are reported in 
the consolidated transaction reporting system con- 
templated by Rule 11Aa3-1 under the Act [17 
CFR 240.11Aa3-1]. The availability of last sale in- 
formation for the subject securities should contrib- 
ute to pricing efficiency and to ensuring that trans- 
actions on the Phix are executed at prices which 
are reasonably related to those occurring in other 
markets. Finally the Commission has received no 
comments indicating that the granting of these ap- 
plications would not be consistent with the mainte- 
nance of fair and orderly markets and the protec- 
tion of investors. The Commission further finds 
that approval of the Phix applications will provide 
increased opportunities for competition among 
brokers and dealers and among exchange mar- 
kets consistent with the purposes of the Act and 
the objectives of the national market system. 


ACCORDINGLY, IT IS ORDERED, pursuant to 
Section 12(f)(1)(B) of the Act, that the applications 
for unlisted trading privileges on the Philadelphia 
Stock Exchange in the above named securities 
are hereby approved. 


For the Commission by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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Release No. 17605/March 5, 1981 


In the Matter of Applications of the 
BOSTON STOCK EXCHANGE, INCORPORATED 


For Unlisted Trading Privileges 
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Securities Exchange Act of 1934 


FINDINGS AND ORDER GRANTING APPLICA- 
TIONS FOR UNLISTED TRADING PRIVILEGES 


The Boston Stock Exchange (“BSE”) has filed ap- 
plications with the Commission pursuant to Sec- 
tion 12(f)(1)(B) of the Securities Exchange Act of 
1934 (‘Act’) and Rule 12f-1 [17 CFR 240.12f-1] 
thereunder, for unlisted trading privileges in the 
following securities which are listed on another na- 
tional securities exchange:' 


Collins Foods International, Inc. (Del.) 
Common Stock, $.10 Par Value (File 
No. 7-5860) 


James River Corporation of Virginia 
Common Stock, $.10 Par Value (File 
No. 7-5861) 


The Commission finds that approval of the BSE’s 
applications for unlisted trading privileges in these 
securities is consistent with the maintenance of 
fair and orderly markets and the protection of in- 
vestors. As a national securities exchange regis- 
tered with the Commission pursuant to Section 6 
of the Act, the BSE is subject to the provisions of 
paragraph (b) of that section, and to the Commis- 
sion’s inspection authority and oversight responsi- 
bility under Sections 17 and 19 of the Act and the 
rules and regulations thereunder. In addition, 
transactions in the subject securities, regardless 
of the market in which they occur, are reported in 
the consolidated transaction reporting system con- 
templated by Rule 11Aa3-1 under the Act [17 
CFR 240.11Aa3-1]. The availability of last sale in- 
formation for the subject securities should contrib- 
ute to pricing efficiency and to ensuring that trans- 
actions on the BSE are executed at prices which 
are reasonably related to those occurring in other 
markets. Finally the Commission has received no 
comments indicating that the granting of these ap- 
plications would not be consistent with the mainte- 
nance of fair and orderly markets and the protec- 
tion of investors. The Commission further finds 
that approval of the BSE applications will provide 





‘Notice of these applications was given by publi- 
cation in the Federal Register. 46 FR 12581 (Feb- 
ruary 17, 1981). The Commission has received no 
comments with respect to these applications. 
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increased opportunities for competition among 
brokers and dealers and among exchange mar- 
kets consistent with the purposes of the Act and 
the objectives of the national market system. 


ACCORDINGLY, IT IS ORDERED, pursuant to 
Section 12(f)(1)(B) of the Act, that the applications 
for unlisted trading privileges on the Boston Stock 
Exchange in the above named securities are here- 
by approved. 


For the Commission by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17606/March 5, 1981 


An order has been issued granting the application 
of AIR EXPRESS INTERNATIONAL CORPORA- 
TION to withdraw its common stock ($.01 par 
value) from listing and registration on the Boston 
Stock Exchange, Inc. 








PUBLIC UTILITY HOLDING COMPANY 
ACT OF 1935 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 21937/February 27, 1981 


SEE 


SECURITIES ACT OF 1933 
Release No. 6295/February 27, 1981 


PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 21938/February 27, 1981 
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In the Matter of 


ARKANSAS POWER & LIGHT COMPANY 
Little Rock, Arkansas 


(70-6544) 


ORDER AUTHORIZING PUBLIC UTILITY COM- 
PANY TO LEASE NUCLEAR FUEL AND LESSOR 
TO FINANCE ITS OBLIGATIONS UNDER THE 
LEASE THROUGH BANK BORROWINGS AND 
THE SALE OF COMMERCIAL PAPER 


Arkansas Power & Light Company (“Arkansas”), a 
public utility subsidiary of Middle South Utilities, 
Inc., a registered holding company, has filed an 
application and amendments thereto with this 
Commission pursuant to Sections 9(a) and 10 of 
the Public Utility Holding Company Act of 1935 
(“Act”) regarding the proposed transaction. 


Arkansas proposes to lease from a Delaware cor- 
poration (“Fuel Company’) nuclear fuel, including 
facilities incident to its use, to be used in connec- 
tion with its generation of electric power. The Fuel 
Company will be the successor to Southwest Fuel 
Company (“Southwest”), from which Arkansas 
has heretofore been leasing said Nuclear Fuel 
pursuant to Commission authorization in File No. 
70-6185, and Southwest Contracts, Inc. (“SW 
Contracts”), which has advanced funds to South- 
west. The nuclear fuel will be used to satisfy the 
fuel requirements of Arkansas Nuclear One 
Generating Station (‘‘ANO’’), located near 
Russellville, Arkansas. The Fuel Company is 
owned by a trust created by Lehman Leasing, Inc. 
(“Lehman Leasing’), a New York corporation, for 
the benefit of certain designated beneficiaries. 
Lehman Leasing is an affiliate of Lehman Brothers 
Kuhn Loeb Incorporated, an investment banking 
firm. Neither the trustees of said trust, the benefi- 
ciaries thereof, Lehman Leasing, Lehman Brothers 
Kuhn Loeb Incorporated, the Fuel Company, nor 
any persons affiliated with any of them are affili- 
ated with Arkansas or any of its affiliated com- 
panies. The Fuel Company will acquire either all of 
the assets or all of the outstanding stock of South- 
west and succeed to its rights and obligations un- 
der the Fuel Lease, dated as of June 25, 1974, as 
amended and restated as of August 31, 1978 
(“Fuel Lease”). The Fuel Company and Arkansas 
will simultaneously enter into a First Amendment 
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to the Fuel Lease (the amended Fuel Lease here- 
inafter referred to as the ‘““Lease). 


Under the terms of the Lease, the Fuel Company 
will make additional payments to suppliers, 
processors and manufacturers, necessary to carry 
out the terms of Arkansas’ contracts for nuclear 
fuel for ANO or Arkansas will make such payments 
and will be reimbursed by the Fuel Company; the 
Fuel Company may also make payments to future 
suppliers of nuclear fuel for ANO or Arkansas will 
make such payments, subject to reimbursement 
by the Fuel Company. The maximum commitment 
of the Fuel Company to make payments for nucle- 
ar fuel is $129,000,000 at any one time outstand- 
ing. Arkansas will be responsible for operating, 
maintaining, repairing, replacing and insuring the 
nuclear fuel and for paying all taxes and costs 
arising out of the ownership, possession or use 
thereof. The term of the Lease will be through 
September 1, 1983; on September 1, 1981 and on 
each suceeding September 1, the two-year re- 
mainder of the term will automatically be extended 
for an additional year, unless either party gives 
prior written notice of termination. In any event the 
Lease will terminate no later than September 1, 
2018. 


Payments under the Lease will be payable quar- 
terly and will include (A) a quarterly lease charge, 
which will include an administrative charge of 
$15,000 per annum plus % of 1% per annum of 
the stipulated loss value, as defined in the Lease, 
payable by the Fuel Company to Lehman Leasing, 
and other allocated operational costs of the Fuel 
Company, and (B) a burn-up charge equal to the 
cost of the nuclear fuel consumed while the nucle- 
ar fuel is in the reactor and producing heat. When 
the nuclear fuel is not in the reactor and producing 
heat, Arkansas may elect to capitalize quarterly 
lease charges or daily portions thereof so long as 
the amount of credit under the Credit Agreement 
referred to below exceeds the sum of the stipulat- 
ed loss value of the nuclear fuel, the amount of 
such charges and $1,000,000. Arkansas may con- 
sequently, subject to the foregoing limitation, defer 
rental payments until those times during commer- 
cial operation when the nuclear fuel is in the reac- 
tor and producing heat in the production of electric 
energy. 


Arkansas may terminate the Lease at any time. 
The Fuel Company may terminate the Lease un- 
der certain circumstances, including among oth- 
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ers, if it becomes subject to certain adverse rules, 
regulations or declarations with respect to its sta- 
tus or the conduct of its business, if there is a nu- 
clear incident of sufficient magnitude, and by 
notice of a desire not to renew the Lease by Sep- 
tember 1, 1981 and any subsequent September 1, 
followed by the lapse of the remaining term. Upon 
the occurrence of any event of termination, title to 
the nuclear fuel shall automatically be transferred 
to Arkansas. Within 120 days, but not less than 90 
days after notice of termination, Arkansas will be 
unconditionally obligated to purchase the nuclear 
fuel from the Fuel Company at a purchase price 
equal to the sum of the stipulated loss value of the 
nuclear fuel plus the termination rent, as defined in 
the Lease, both computed as of the day of pur- 
chase. Upon consummation of such purchase, all 
obligations of Arkansas under the Lease will termi- 
nate except to the extent provided therein. 


The Fuel Company will receive termination rights 
upon the occurence of certain events of default. 
Upon the occurrence of an event of default, the 
Fuel Company may (a) treat the event of default 
as an event of termination with the results 
specified in the preceding paragraph and proceed 
at law or in equity for enforcement of the applica- 
ble provisions of the Lease or for damages, or (b) 
it may terminate the Lease. If the Fuel Company 
terminates the Lease as a result of the occurence 
of an event of default, Arkansas’ interest in the nu- 
clear fuel will terminate and the Fuel Company 
may take possession of the nuclear fuel and sell it. 
In the event of such a termination, the Fuel Com- 
pany may recover from Arkansas damages and 
expenses resulting from the breach of the Lease, 
all accrued and upaid amounts owed to it by Ar- 
kansas, and liquidated damages. 


Under the terms of the Lease the amount of the 
quarterly lease payments by Arkansas will be 
measured by, among other things, the amount of 
costs incurred by the Fuel Company in connection 
with its acquisition, ownership and processing of 
the nuclear fuel. Arkansas proposes to continue to 
charge the rent under the Lease to fuel expense 
and to account for the transaction as a lease rath- 
er than a purchase. The Fuel Company will fi- 
nance its obligations under the Lease through a 
Credit Agreement, dated as of August 31, 1978, 
among Bank of America National Trust and Sav- 
ings Association (“Bank”), a commercial bank, 
Southwest and SW Contracts, as amended and 
restated by the Bank and the Fuel Company 
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(“Credit Agreements”). The initial amount of the 
Bank’s commitment under the Credit Agreement 
will be $130,000,000. As required by the Lease, 
Arkansas would approve of the Fuel Company’s 
entry into the Credit Agreement. 


Under the Credit Agreement, the Fuel Company 
would issue and sell its commercial paper, sup- 
ported by an irrevocable letter of credit issued by 
the Bank. The Fuel Company proposes to use 
Lehman Commercial Paper, Inc. as a dealer in 
connection with the sale of the commercial paper, 
which sale will be at a rate expected to be equal to 
the best rate available (including a Ye of 1% per 
annum dealer discount). Morgan Guaranty Trust 
Company of New York (“Depositary”) will, under a 
Depositary Agreement act as issuing agent for the 
Fuel Company’s commercial paper. Under the 
Credit Agreement, the Fuel Company could also 
make revolving credit borrowings to be evidenced 
by the Fuel Company’s promissory notes. The ini- 
tial term of the Credit Agreement will be through 
December 1, 1983; it may be extended for one 
year by the Fuel Company’s giving notice prior to 
June 1, 1981, and each succeeding June 1 up to 
2015, of its desire to so extend the term, and by 
the Bank’s consenting to each such extension by 
September 1 of the year in which such notice is 
given. Arkansas has been advised that, based 
upon a commercial paper rate for the highest rated 
commercial paper of 17.5% per annum, the effect- 
ive interest cost to the Fuel Company of its pro- 
posed borrowings would be 19.39% per annum, 
assuming all borrowings were made through the 
issuance of commercial paper and total borrow- 
ings were $129 million (the average outstanding 
borrowings expected). 


In consideration of the Bank’s commitment to is- 
sue the letter of credit and to make revolving credit 
loans, the Fuel Company will pay the Bank each 
quarter a fee of (A) %2 of 1% per annum on the dif- 
ference between the Commitment and the average 
daily amount of revolving credit loans outstanding 
during that quarter, and (B) % of 1% per annum of 
the sum of the aggregate face amount (if issued 
on a discount basis) and the aggregate principal 
amount and interest (if issued on an interest- 
bearing basis) of commercial paper outstanding 
during that quarter. Drawings under the letter of 
credit will bear no interest if repaid in full on the 
date when made. If not repaid on such date, such 
drawings will be automatically converted into a re- 
volving credit loan. Each revolving credit loan will 
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bear interest (computed on the basis of a 360-day 
year) at a rate per annum equal to the greater of 
(i) the lending rate announced by the Bank from 
time to time for 90-commercial loans to its largest 
and most credit-worthy customers plus 2-!2% and 
(ii) the sum of (x) the secondary market bid rate as 
determined by the Bank from time to time for cer- 
tificates of deposit of a principal amount equiva- 
lent to all outstanding revolving credit loans and 
having a maturity of 90 days and (y) 1% plus, in 
the case of (ii), the cost to the Bank of maintaining 
the actual percentage reserve required to be main- 
tained under Regulation D of the Federal Reserve 
Board by the Bank in respect of a certificate of de- 
posit of a principal amount equivalent to all out- 
standing revolving credit loans and having a matu- 
rity of 90 days. Arkansas has been advised that 
(1) if all borrowings were made by means of re- 
volving credit loans the interest on which were 
based on the Bank’s prime rate, such interest rate 
were 20% per annum and total borrowings were 
$129 million, the net effective interest cost to the 
Fuel Company would be 22.63% per annum, and 
(2) if all borrowings were made by means of re- 
volving credit loans the interest on which was 
based on the secondary market bid rate for certifi- 
cates of deposit of a principal amount equivalent 
to all such borrowings, such rate were 17.625% 
per annum and total borrowings were $129 million, 


the net effective interest cost to the Fuel Company 
would be 18.75% per annum. 


The Bank, and the Depositary on behalf of the 
holders of the commercial paper, will receive an 
assignment of the rents and certain other obliga- 
tions of Arkansas under the Lease as security for 
the Fuel Company’s obligations to the Bank and to 
the holders of the commercial paper. Arkansas will 
agree in the Lease to acknowledge notice of the 
assignment. The security interest of the Bank in 
such rents and obligations will rank pari passu 
with the security interest of the Depositary in such 
rents and obligations. The Bank, for itself and for 
the benefit of the holders of the commercial paper, 
will receive a security interest in the nuclear fuel, 
as security for the Fuel Company’s obligations to 
the Bank and to the holders of the commercial pa- 
per. The security interest in the nuclear fuel 
granted to the Bank for the benefit of the holders 
of the commercial paper will rank pari passu with 
the security interest in such Nuclear Fuel granted 
to the Bank for itself. 
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The fees, commissions and expenses to be 
incurred in connection with the proposed trans- 
action are estimated at $67,000 including legal 
fees of $60,000. The Nuclear Regulatory Commis- 
sion has licensing and regulatory jurisdiction over 
the operation of ANO. It is stated that no other 
state or federal regulatory authority, other than 
this Commission, has jurisdiction over the pro- 
posed transaction. 


Due notice of the filing of said application has 
been given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 21904), 
and no hearing has been requested of or ordered 
by the Commission. Upon the basis of the facts in 
the record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
satisfied and that no adverse findings are neces- 
sary; and that it is appropriate in the public interest 
and in the interest of investors and consumers that 
said application. as amended, be granted effec- 
tive: 


IT IS ORDERED, pursuant to the applicable provi- 
sions of the Act and rules thereunder, that said ap- 
plication, as amended, be, and it hereby is, 
granted effective forthwith, subject to the terms 
and conditions prescribed in Rule 24 promulgated 
under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 

Release No. 21939/February 27, 1981 

In the Matter of 


AMERICAN ELECTRIC POWER COMPANY, INC. 
2 Broadway 
New York, New York 10004 


(70-6560) 


NOTICE OF PROPOSED ISSUANCE AND SALE 
OF COMMON STOCK 
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NOTICE IS HEREBY GIVEN that American Elec- 
tric Power Company, Inc. (‘American’), a regis- 
tered holding company, has filed a declaration 
with this Commission pursuant to the Public Utility 
Holding Company Act of 1935 (‘Act’), designating 
Sections 6, 7, and 12(c) of the Act and Rules 42 
and 50 promulgated thereunder as applicable to 
the proposed transaction. All interested persons 
are referred to the declaration, which is summa- 
rized below, for a complete statement of the pro- 
posed transaction. 


American proposes to issue and sell up to 
9,000,000 shares of its authorized but unissued 
common stock, par value $6.50 per share, to un- 
derwriters at competitive bidding to be carried out 
in accordance with the requirements of Rule 50 
under the Act. The purchasers of the common 
stock at such competitive bidding will agree 
promptly to make a public offering of the stock. 


It is stated that if market conditions should not be 
propitious for the sale of the common stock on a 
competitive bidding basis, American proposes, 
subject to further authorization by the Commis- 
sion, to negotiate with underwriters for the sale of 
the stock, in which case the proposed public offer- 
ing terms and proceeds to American would be de- 
termined by such negotiation and submitted to the 
Commission for its approval. 


American intends to use the net proceeds of the 
sale of common stock (estimated at approximately 
$150,000,000), from time to time after such sale, 
to pay off at or before maturity, and to retire, an 
equivalent amount of short-term debt of American 
(represented by commercial paper or notes paya- 
ble to banks, or both) outstanding as of the date of 
the sale of the stock. At February 5, 1981, Ameri- 
can had short-term debt of $112,075,000 out- 
standing, and it estimates that not more than 
$165,000,000 of short-term debt will be outstand- 
ing as of the date of the sale of the common stock. 


The fees and expenses to be incurred in connec- 
tion with the proposed transaction are to be filed 
by amendment. It is stated that no state commis- 
sion and no federal commission, other than this 
Commission, has jurisdiction over the proposed 
transaction. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than March 26, 1981, re- 
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quest in writing that a hearing be held on such 
matter, stating the nature of his interest, the rea- 
sons for such request, and the issues of fact or 
law raised by said declaration which he desires to 
controvert; or he may request that he be notified if 
the Commission should order a hearing thereon. 
Any such request should be addressed: Secretary, 
Securities and Exchange Commission, Washing- 
ton, [9.C. 20549. A copy of such request should be 
served personally or by mail upon the declarant at 
the above-stated address, and proof of service (by 
affidavit or, in case of an attorney at law, by certifi- 
cate) sshould be filed with the request. At any time 
after said date, the declaration, as filed or as it 
may bee amended, may be permitted to become ef- 
fective: as provided in Rule 23 of the General 
Rules and Regulations promulgated under the Act, 
or the (Commission may grant exemption from 
such rules as provided in Rules 20(a) and 100 
thereof or take such other action as it may deem 
appropriate. Persons who request a hearing or ad- 
vice as tio whether a hearing is ordered will receive 
any notices or orders issued in this matter, 
including the date of the hearing (if ordered) and 
any postpponements thereof. 


For the Commission, by the Division, of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 21940 /February 27, 1981 


In the Matter of 


SENECA RESOURCES CORPORATION 
Buffalo, New York 


(70-6547) 


ORDER AUTHORIZING ISSUANCE AND SALE 
OF SHORT-TERM NOTES TO BANK 


Seneca Resources Corporation (“Seneca”), a 
wholly-owned subsidiary of National Fuel Gas 
Company, a registered holding company, has filed 


SEC DOCKET/339 





a declaration and amendments thereto with this 
Commission pursuant to Sections 6(a) and 7 of 
the Public Utility Holding Company Act of 1935 
(“Act”) regarding the following proposed trarisac- 
tion. 


By order dated January 4, 1980, in File: No. 
70-6372 (HCAR No. 21382), Seneca was author- 
ized to borrow up to $6,000,000 pursuant to a line 
of credit with Houston National Bank (“Bank.’). As 
of January 9, 1981, Seneca had $2,850,000 out- 
standing pursuant to the line of credit which was 
repaid through funds internally generated and 
funds received from system companies pursuant 
to a tax allocation procedure. 


Seneca now proposes to renew and incrizase its 
line of credit with the Bank up to an aggregate 
principal nt of $15,000,000 and entesr into a 
loan agreement on substantially the same terms 
and conditions as previously authorizec! by the 
Commission. Under the loan agreement, Seneca 
will have the right to borrow an amount, at any one 
time outstanding, not to exceed the ‘iesser of 
$15,000,000 or a “Borrowing Base” esstablished 
by the bank. The Borrowing Base shall be deter- 
mined by the Bank at its sole discretion, but shall 
never exceed 60% of the value of producing oil 
and gas reserves that Seneca has developed in 
the states of Texas, Oklahoma, and Louisiana. 
The loan agreement will extend for a period of one 
year from the date of the Commission’s order in 
this proceeding. Seneca anticipates that the initial 
Borrowing Base under the loan agreement will be 
set at $6,000,000. The loan will be evidenced by a 
short-term note dated as of the date of issue, will 
mature not more than one year from the date of is- 
sue, and will be prepayabie, at any time, in whole 
or in part, without penalty or premium. 


Because the amount of unsecured debt the sys- 
tem may have outstanding at any orie time is limit- 
ed to 20% of the system’s capitalization, any bor- 
rowing by Seneca under the loan agreement will 
be fully secured, so that the borrowing capacity of 
other system companies will not be impaired. The 
note will be secured under the terms of first mort- 
gages on the producing reserves mentioned 
above. The note will bear interest at the prime rate 
of interest at the Bank as it fluctuates from time to 
time; however, under existing laws, the Bank can- 
not charge interest in excess of a maximum allow- 
able interest rate, currently set at 21% per annum. 
The loan agreement will provide that, if the prime 
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rate at the Bank rises above the maximum allowa- 
ble interest rate and is subsequently reduced be- 
low that rate, the interest rate on the note would 
not be reduced below the maximum allowable in- 
terest rate until such time as the total amount of 
interest accrued on the note equals the amount of 
interest which would have accrued had the interest 
on the note been calculated at the prime rate. 


Seneca has agreed to maintain deposits in its ac- 
count at the Bank (“Average Daily Available Bal- 
ance’’) which total 10% of (i) the amount available 
under the loan agreement or (ii) the Borrowing 
Base, whichever is lower, plus 10% of the amount 
drawn down by Seneca under the loan agreement. 
In the event that the Average Daily Available Bal- 
ance is less than the required amount for a 
specified period, Seneca has agreed to pay the 
Bank a fee equal to the average prime rate of the 
Bank for the period multiplied by the amount of the 
deficiency in the Average Daily Available Balance. 
Assuming Seneca borrows the full amount availa- 
ble under the loan agreement and determines not 
to maintain the required Average Daily Available 
Balance, based on a 20.00% prime rate, the ef- 
fective cost of money would be 24.00%. In addi- 
tion, Seneca will be obligated to pay the reasona- 
ble fees and expenses of counsel for the Bank in 
connection with the preparation of the loan agree- 
ment and all transactions pursuant thereto. Other 
than such counsel fees, there will be no commit- 
ment fee or any other closing or related costs in 
connection with the above transactions. 


Seneca proposes to draw down funds under this 
short-term note to supply working capital for the 
financing of commitments which Seneca has made 
in its gas exploration and development program 
and to finance gas exploration and development. 
Seneca expects to repay the note with funds gen- 
erated internally and by possible external financial 
arrangements. 


Seneca’s gas exploration and development pro- 
gram will consist of both exploratory drilling in new 
areas and the development of about five or six 
wells in each of the areas which oil or gas is 
found. During the fourteen-month period between 
February 1, 1981, and March 31, 1982, Seneca 
anticipates spending about $13.2 million on explo- 
ration and development. (About $7.1 will be spent 
of exploration, while the other $6.1 million will be 
spent on the development of oil wells). 
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No state commission and no federal commission, 
other than this Commission, has jurisdiction over 
the proposed transaction. Seneca requests that it 
be permitted to file the certificates required by 
Rule 24 relating to the proposed transaction on a 
quarterly basis. 


Due notice of the filing of said declaration has 
been given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 21901), 
and no hearing has been requested of or ordered 
by the Commission. Upon the basis of the facts in 
the record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
satisfied and that no adverse findings are neces- 
sary; and that it is appropriate in the public interest 
and in the interest of investors and consumers that 
said declaration, as amended, be permitted to be- 
come effective: 


IT IS ORDERED, pursuant to the applicable provi- 
sions of the Act and rules thereunder, that said 
declaration, as amended, be, and it hereby is, 
permitted to become effective forthwith, subject to 
the terms and conditions prescribed in Rule 24 
promulgated under the Act, except that the time 
for filing the certification thereunder with respect to 
the proposed transaction is extended as requested 
so as to allow filing on a quarterly basis. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 

Release No. 21941 / February 27, 1981 

In the Matter of 

NORTHEAST UTILITIES 

174 Brush Hill Avenue 

West Springfield, Massachusetts 01089 
(70-6309) 


NOTICE OF PROPOSED ISSUANCE AND SALE 
COMMON STOCK PURSUANT TO A DIVIDEND 


Volume 22, No. 3, March 17, 1981 


REINVESTMENT AND COMMON SHARE PUR- 
CHASE PLAN 


NOTICE IS HEREBY GIVEN that Northeast Utili- 
ties (“Northeast”), a registered holding company, 
has filed with this Commission a post-effective 
amendment to the declaration in this proceeding 
pursuant to Sections 6(a) and 7 of the Public Utili- 
ty Holding Company Act of 1935 (“Act”) and Rule 
50(a)(5) promulgated thereunder regarding the fol- 
lowing proposed transaction. All interested per- 
sons are referred to the amended declaration, 
which is summarized below, for a complete state- 
ment of the proposed transaction. 


Pursuant to prior orders of the Commission, 
Northeast has been authorized to issue and sell 
up to 7,000,000 of its authorized but unissued 
common shares, $5 par value, pursuant to its Divi- 
dend Reinvestment and Common Share Purchase 
Plan adopted in 1974, as amended (‘Plan’). As of 
January 15, 1981, Northeast had issued and sold 
6,706,372 of its authorized common shares pursu- 
ant to the Plan. About 51,000 shareholders were 
members of the Plan on January 15, 1981. 


Northeast now proposes to issue and sell, from 
time to time up to February 1, 1982, the 293,628 
shares remaining from the 7,000,000 shares previ- 
ously authorized, plus a maximum of 1,200,000 
additional authorized but unissued shares (‘‘Addi- 
tional Common Shares”). !ssuance of some of the 
Additional Common Shares will be required in or- 
der for Northeast to meet its obligations under the 
Plan with respect to dividends which would be de- 
clared for the quarter ending March 31, 1981. The 
purchase price for each of the shares as of an In- 
vestment Date will be the average of the closing 
sales prices for common shares as reported by the 
Wall Street Journal as Composite Transactions 
during the five trading days immediately preceding 
the Investment Date. 


As of January 15, 1981, the proceeds from the 
sale of the 6,706,372 shares sold pursuant to the 
Plan (approximately $61,000,000) have been ap- 
plied to the repayment of short-term borrowings 
incurred for capital contributions or advances to 
Northeast’s subsidiaries for working capital and to 
finance the cost of the continuing construction pro- 
gram of the Northeast Utilities system. The pro- 
ceeds from the sale of the balance of the shares 
previously authorized and the Additional Common 
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Shares will be added to the general funds of the 
company and will be used for any or all of the fol- 
lowing purposes: (i) loans or capital contributions 
to the company’s subsidiaries, (ii) payment of 
short-term indebtedness of the company, or (iii) 
general purposes of the company. 


A statement of the fees, commissions, and ex- 
penses to be incurred in connection with the pro- 
posed transaction will be filed by amendment. No 
state or federal Commission, other than this Com- 
mission, has jurisdiction over the proposed trans- 
action. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than March 26, 1981, re- 
quest in writing that a hearing be held on such 
matter, stating the nature of his interest, the rea- 
sons for such request, and the issues of fact or 
law raised by said post-effective amendment to 
the declaration which he desires to controvert; or 
he may request that he be notified if the Commis- 
sion should order a hearing thereon. Any such re- 
quest should be addressed: Secretary, Securities 
and Exchange Commission, Washington, D.C. 
20549. A copy of such request should be served 
personally or by mail upon the declarant at the 
above-stated address, and proof of service (by af- 
fidavit or, in case of an attorney at law, by certifi- 
cate) should be filed with the request. At any time 
after said date, the declaration, as now amended 
or as it may be futher amended, may be permitted 
to become effective as provided in Rule 23 of the 
General Rules and Regulation promulgated under 
the Act, or the Commission may grant exemption 
from such rules as provided in Rules 20(a) and 
100 thereof or take such other action as it may 
deem appropriate. Persons who request a hearing 
or advice as to whether a hearing is ordered will 
receive any notices and orders issued in this mat- 
ter, including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 21942 / March 2, 1981 


In the Matter of 


THE CONNECTICUT LIGHT AND POWER 
COMPANY 
Berlin, Connecticut 


THE HARTFORD ELECTRIC LIGHT COMPANY 
Berlin, Connecticut 


(70-6546) 


INTERIM ORDER AUTHORIZING EMERGENCY 
SHORT-TERM BORROWING 


The Connecticut Light and Power Company 
(“CL&P”) and The Hartford Electric Light Com- 
pany (“HELCO’), public utility subsidiaries of 
Northeast Utilities (“NU”), a registered holding 
company, have filed an application-declaration 
and amendments thereto with this Commission 
pursuant to Sections 6 and 7 of the Public Utility 
Holding Company Act of 1935 (‘Act’), and Rule 
50(a)(2) promulgated thereunder as applicable to 
the proposed transaction. 


By order of this Commission dated February 3, 
1981 (HCAR No. 21905) CL&P and HELCO were 
authorized to have maximum aggregate short-term 
borrowings outstanding at any one time of 
$210,000,000 and $100,000,000, respectively, 
through June 30, 1981. CL&P and HELCO have 
pending a request in the instant proceeding for au- 
thorization to issue up to an aggregate principal 
amount of $100 million and $50 million respective- 
ly, of term notes pursuant to a multibank term loan 
agreement (‘Credit Agreement’). The notes would 
have a maturity of 10 years. This request will be 
the subject of a subsequent order. 


CL&P and HELCO expect that either or both of 
them may exceed their present short-term bor- 
rowing authorizations on or about March 2, 1981. 
This is due to delays in concluding documentation 
for the term notes requested in the pending filing 
and as a result of unexpected, rapid increases in 
their short-term borrowings in February, 1981. 
This increase was associated primarily with the 
purchase of replacement fossil fuel to generate 
power during an extension of a Millstone Unit No. 
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1 refueling outage so that plant repairs could be 
effected. 


CL&P and HELCO are now seeking interim au- 
thorization to borrow up to $30 million and $20 mil- 
lion, respectively, but not to exceed $40 million in 
the aggregate for both companies from one or 
more banks named in the Credit Agreement. 


Such loans would bear interest at the lender’s or 
lenders’ prime rates and would have a maturity not 
to exceed 30 days from the date of this interim or- 
der. The authorization the companies request the 
Commission to grant by interim order would expire 
if and when the 10 year loans which are the sub- 
ject of the pending proceeding are authorized and 
consummated or 30 days from this interim order, 
whichever is earlier. 


No state commission and no federal commission, 
other than this Commission, has jurisdiction over 
the proposed short term transactions. The Con- 
necticut Department of Public Utility Control has 
jurisdiction over the issuance of the term notes by 
CL&P and HELCO. It is stated that no other state 
or federal commission, other than this Commis- 
sion, has jurisdiction over the proposed term 
transaction. 


Upon the basis of the facts in the record, it is here- 
by found that the applicable standards of the Act 
and the rules thereunder are satisfied and that no 
adverse findings are necessary with respect to the 
interim borrowings requested; and that it is appro- 
priate in the public interest and in the interest of 
investors and consumers that said application- 
declaration, as amended, insofar as it relates to 
such interim borrowings be granted and permitted 
to become effective: 


IT IS ORDERED, pursuant to the applicable provi- 
sions of the Act and rules thereunder, that said 
application-declaration, as amended, be, and it 
hereby is, granted and permitted to become effec- 
tive forthwith insofar as it relates to the interim 
borrowings requested, and subject to the terms 
and conditions prescribed in Rule 24 promulgated 
under the Act. 


IT IS FURTHER ORDERED that jurisdiction be, 
and it hereby is, reserved over such proposals in 
the application-declaration, as amended, for which 
Commission authorization is required and which 
are not expressly approved in this interim order. 
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For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 21943 / March 2, 1981 


In the Matter of 


CONSOLIDATED NATURAL GAS COMPANY 
Four Gateway Center 
Pittsburgh, Pennsylvania 15222 


CNG PRODUCING COMPANY 
One Canal Place 
New Orleans, Louisiana 


CNG DEVELOPMENT COMPANY LTD. 
445 West Main Street 
Clarksburg, West Virginia 26301 


(70-6556) 


NOTICE OF PROPOSED VOLUNTARY DIVEST- 
MENT OF CERTAIN ASSETS BY NON-UTILITY 
SUBSIDIARIES 


NOTICE IS HEREBY GIVEN that Consolidated 
Natual Gas Company (“Consolidated”), a regis- 
tered holding company, CNG Producing Company 
(“Producing”), a Delaware Corporation, and CNG 
Development Company Ltd. (“CNG Ltd’), an 
Alberta corporation, non-utility subsidiaries of 
Consolidated have filed a voluntary plan pursuant 
to Section 11(e) of the Public Utility Holding Com- 
pany Act of 1935 (‘‘Act’’). The application- 
declaration as amended which was filed proposes 
certain transactions to effect that plan and desig- 
nates Sections 6(a), 7, 9(a), 10, 11(b)(1), 12(c), 
12(f), and 12(g) and Rules 42, 43, 50(a)(3) and 50 
(a)(5) promulgated thereunder as applicable to the 
related transaction. All interested persons are 
referred to the application-declaration, which is 
summarized below, for a complete statement of 
the proposed transactions. 
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By order dated May 1, 1972 (HCAR No. 17559), 
the Commission authorized Consolidated to create 
the two subsidiaries to develop gas supplies in 
Canada for the Consolidated system. Producing is 
engaged in exploration and development opera- 
tions in the United States and on non-federal lands 
in the Province of Alberta, Canada. CNG Ltd. par- 
ticipates in gas exploratory ventures with other 
companies on Canadian Federal lands. Substan- 
tial reserves have been developed, from which 
about 10.2 million mcf of gas have been sold in 
Canada. Applicants, state, however, that they are 
unable to use the properties as a source of supply 
for the Consolidated system. 


Consolidated, Producing and CNG Ltd. have filed 
a voluntary plan pursuant to Section 11(e) of the 
Act to simplify the system and divest most of the 
Canadian properties. the 11(e) plan provides for a 
series of intercompany transfers, including crea- 
tion and liquidation of a new subsidiary, the effect 
of which is to make CNG Ltd. a subsidiary of 
Producing and to realign the Canadian properties. 
These transactions are in the process of being 
consummated, pursuant to Rule 44(c). 


The next step in the plan for divestiture will be a 
sale, by Producing and CNG Ltd. to Merland Ex- 
ploration Limited, (‘“Merland”) a Canadian federal 
corporation, of varying interests ranging up to 50% 
of approximately 803,459 gross undeveloped 
acres and approximately 141,787 gross developed 
acres or approximately 216,429 net undeveloped 
acres and approximately 38,193 net developed 
acres and related equipment. At December 31, 
1980, there were estimated reserves of 68.4 BCF 
of gas and 70,000 Bbi. of oil. The aggregate pur- 
chase price would be $62.8 million (Canadian), 
subject to possible adjustments. These properties 
represent approximately $31.5 million (U.S.) of ac- 
quisition, exploratory and development costs. 
CNG Ltd. will then liquidate and Producing as its 
sole stockholder will acquire its assets and as- 
sume its liabilities by such liquidation. 


Upon consumation of the sale and liquidation, 
Producing will retain an overriding royalty on 
heavy oil rights in approximately 66,000 gross 
acres in the Irish section of eastern Alberta, Cana- 
da. When Dome Petroleum, Ltd. has completed a 
program for the exploration, development and con- 
struction of a thermal pilot plant for the enhanced 
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recovery of the heavy oil on that acreage and has 
recovered its costs, Producing will have a right to 
convert its royalty rights to a minimum 21.25% 
working interest. Producing will also retain a work- . 
ing interest in a small amount of acreage. The pre- 
cise interest and acreage are currently the subject 
of negotiation with Merland, Producing will also re- 
tain a one-third of 1% interest in a well drilled in 
the Arctic islands. Producing’s aggregate re- 
maining interests after the sale will represent an 
investment of approximately $1 million (Canadi- 
an). The reserves remaining following the sale 
cannot be estimated but are expected to be rela- 
tively small. 


The fees, commission and expenses to be in- 
curred in connection with the proposed transac- 
tions are estimated at $47,700, including legal 
fees of $35,000 and charges, at cost, for services 
of Consolidated Natural Gas Service Company, 
Inc. It is stated that no other state or federal com- 
mission, other than this Commission, has jurisdic- 
tion over the proposed transactions. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than March 25, 1981, re- 
quest in writing that a hearing be held on such 
matter, stating the nature of his interest, the rea- 
sons for such request, and the issues of fact or 
law raised by the filing which he desires to contro- 
vert; or he may request that he be notified if the 
Commission should order a hearing thereon. Any 
such request should be addressed: Secretary, Se- 
curities and Exchange Commission, Washington, 
D.C. 20549. A copy of such request should be 
served personally or by mail upon the applicants- 
declarants at the above-stated addresses, and 
proof of service (by affidavit or, in case of an attor- 
ney at law, by certificate) should be filed with the 
request. At any time after said date, the applica- 
tion-declaration, as filed or as it may be amended, 
may be granted and permitted to become effective 
as provided in Rule 23 of the General Rules and 
Regulations promulgated under the Act, or the 
Commission may grant exemption from such rules 
as provided in Rules 20(a) and 100 thereof or take 
such other action as it may deem appropriate. Per- 
sons who request a hearing or advice as to wheth- 
er a hearing is ordered will receive any notices or 
orders issued in this matter, including the date of 


the hearing (if ordered) and any postponements 
thereof. 
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For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 21944 / March 2, 1981 


In the Matter of 


GEORGIA POWER COMPANY 
Atlanta, Georgia 


(70-6348) 


ORDER APPROVING AND RELEASING JURIS- 
DICTION OVER FEES, COMMISSIONS AND EX- 
PENSES INCURRED IN CONNECTION WITH 
THE ISSUANCE OF FIRST MORTGAGE BONDS 


By an order dated October 1, 1980 (HCAR No. 
21739) this Commission authorized Georgia Pow- 
er Company (“Georgia”), a public utility subsidiary 
of The Southern Company, a registered holding 
company, to issue and sell at competitive bidding 
up to $125,000,000 aggregate principal amount of 
first mortgage bonds and up to $75,000,000 ag- 
gregate stated value of its preferred stock, each to 
be sold in one or more series from time to time 
through March 31, 1981. Pursuant to such authori- 
zation Georgia sold $75,000,000 aggregate princi- 
pal amount of 14—'2% first mortgage bonds on Oc- 
tober 23, 1980. On February 20, 1981 (HCAR No. 
21925) the time during which Georgia was author- 
ized to issue and sell its preferred stock was ex- 
tended through June 30, 1981. Georgia did not 
seek an extension of time in which to sell the re- 
maining amount of first mortgage bonds. 


In the order of October 1, 1980 jurrisdiction was 
reserved over, among other matters, the fees, 
commissions and expenses to be incurred by 
Georgia in connection with the sale of any securi- 
ties, other than the initial series of first mortgage 
bonds, it was therein authorized to issue. Georgia 
has now filed a post-effective amendment to its 
application informing the Commission that it plans 
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to issue and sell the remaining $50,000,000 maxi- 
mum aggregate principal amount of first mortgage 
bonds authorized by the order of October 1, 1980, 
and seeking approval of the fees, commissions 
and expenses to be incurred in connection with 
that transaction. Such fees, commissions and ex- 
penses are estimated at $228,000, including legal 
fees of $40,000 and accountants’ fees of $21,000. 
The fee of counsel for the purchasers of the bonds 
is estimated at $25,000 and is to be paid by the 
successful bidders. 


Upon the basis of the facts in the record, it is here- 
by found that the applicable standards of the Act 
and the rules thereunder are satisfied and that no 
adverse findings are necessary; and that it is ap- 
propriate in the public interest and in the interest 
of investors and consumers that said application, 
as amended, be granted effective: 


4 


IT IS ORDERED, pursuant to the applicable provi- 
sions of the Act and rules thereunder, that said 
application-declaration, as amended, be, and it 
hereby is, granted and permitted to become effec- 
tive forthwith, subject to the terms and conditions 
prescribed in Rule 24 promulgated under the Act; 


IT IS FURTHER ORDERED that the jurisdiction 
reserved in the order of October 1, 1980 with re- 
spect to the fees, commissions and expenses to 
be incurred by Georgia in connection with the is- 
suance of a subsequent series of first mortgage 
bonds be, and it hereby is, released effective 
forthwith; 


IT IS FURTHER ORDERED that jurisdiction con- 
tinue to be, and it hereby is, reserved with respect 
to all other matters over which it was reserved in 
the order of October 1, 1980. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 21945 / March 3, 1981 


In the Matter of 


WESTERN MASSACHUSETTS ELECTRIC 
COMPANY 

174 Brush Hill Avenue 

West Springfield, Massachusetts 


(70-6511) 


NOTICE OF PROPOSED ISSUANCE AND SALE 
OF NOTES TO BANKS PURSUANT TO AN 
AMENDED LOAN AGREEMENT 


NOTICE IS HEREBY GIVEN that Western Massa- 
chusetts Electric Company (““WMECO”), a public- 
utility subsidiary company of Northeast Utilities, a 
registered holding company, has filed a declara- 
tion with this Commission pursuant to the Public 
Utility Holding Company Act of 1935 (‘‘Act’’), 
designating Sections 6 and 7 of the Act as appli- 
cable to the following proposed transaction. All in- 
terested parties are referred to the declaration, 
which is summarized below, for a complete state- 
ment of the proposed transaction. 


WMECO has previously been authorized (File 
No.70-5912) to issue and sell notes to banks pur- 
suant to a Loan Agreement (“Bank Loan Agree- 
ment’), dated as of October 12, 1976, among the 
company and Chemical Bank and Citibank, N.A. 
(“Banks’’), pursuant to which an aggregate princi- 
pal amount of $20,000,000 of the company’s notes 
were issued (“Bank Loan’) and are outstanding. 
The Bank Loan of $20,000,000 is unsecured, ma- 
tures on March 30, 1984, and carries an interest 
rate equal to 105% of the prime rate of Chemical 
Bank. There is no requirement for compensating 
balances and the Bank Loan may be prepaid at 
any time without premium or penalty. 


It is now stated that, in view of current high inter- 
est rates and dividend rates on mortgage bonds 
and preferred stock, WMECO has negotiated and 
proposes a further amendment (‘“‘Amendment’) to 
the Bank Loan Agreement to provide for (i) an in- 
crease in the aggregate principal amount of the 
Bank Loan from $20,000,000 to $30,000,000, (ii) a 
second mortgage on WMECO’s undivided interest 
in Millstone Unit No. 1 (““Mortgage’’) as security for 
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the Bank Loan, (iii) a reduction in the interest rate 
effective January 1, 1981, to (a) 102% of the prime 
rate of Chemical Bank (as defined in the Bank 
Loan Agreement) or (b) 102% of a rate one-half of 
1% above the certificate of deposit rate, whichever 
is higher, and (iv) extension of the maturity of the 
Bank Loan to December 31, 1985. Chemical Bank 
and Citibank, N.A., each of which holds 
$10,000,000 of the outstanding Bank Loan, will 
each loan an additional $5,000,000 to WMECO. 
The lien of the Mortgage on Millstone Unit 1 will be 
junior to the lien of the company’s First Mortgage 
Indenture and Deed of Trust, dated as of August 
1, 1954. 


The funds to be derived by WMECO from the in- 
crease in the Bank Loan will be applied, together 
with other funds available, to the reduction of the 
company’s outstanding short-term borrowings 
incurred for the company’s construction program 
and for general corporate purposes. As of January 
31, 1981, and February 27, 1981, short-term 
borrowings of WMECO amounted to $27,525,000 
and $48,450,000, respectively. The company has 
experienced an unexpected, rapid increase in its 
short-term borrowings in recent months, associa- 
ted primarily with the purchase of replacement fos- 
sil fuel to generate power during an extension of a 
Millstone Unit No. 1 refueling outage so that plant 
repairs could be effected. 


It is stated that there are no fees, commissions, or 
expenses other than legal fees to be paid or 
incurred, directly or indirectly, in connection with 
the proposed transction. It is also stated that the 
Massachusetts Department of Public Utilities and 
the Connecticut Department of Public Utility Con- 
trol have jurisdiction over the proposed transac- 
tion. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than March 27, 1981, re- 
quest in writing that a hearing be held on such 
matter, stating the nature of his interest, the rea- 
sons for such request, and the issues of fact or 
law raised by the filing which he desires to contro- 
vert; or he may request that he be notified if the 
Commission should order a hearing thereon. Any 
such request should be addressed, Secretary, Se- 
curities and Exchange Commission, Washington, 
D.C. 20549. A copy of such request should be 
served personally or by mail upon the declarant at 
the above-stated address, and proof of service (by 
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affidavit or, in case of an attorney at law, by certifi- 
cate) should be filed with the request. At any time 
after said date, the declaration, as filed or as it 
may be amended, may be permitted to become ef- 
fective as provided in Rule 23 of the General 
Rules and Regulations promulgated under the Act, 
or the Commission may grant exemption from 
such rules as provided in Rules 20(a) and 100 
thereof or take such other action as it may deem 
appropriate. Persons who request a hearing or ad- 
vice as to whether a hearing is ordered will receive 
any notices or orders issued in this matter, 
including the date of the hearing (if ordered) and 
any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 21946 / March 3, 1981 


In the Matter of 


LOUISIANA POWER & LIGHT COMPANY 
New Orleans, Louisiana 


(70-6545) 


ORDER AUTHORIZING EXTENSION AND 
AMENDMENT OF CREDIT, SECURITY, AND DE- 
POSITARY AGREEMENTS AND LEASE 


Louisiana Power & Light Company (“Louisiana”), 
a wholly-owned subsidiary of Middle South Utili- 
ties, Inc., a registered holding company, has filed 
an application, and amendments thereto, with this 
Commission, pursuant to Sections 9(a) and 10 of 
the Public Utility Holding Company Act of 1935 
(“Act”) regarding the proposed transactions. 


Louisiana was authorized by an order of this Com- 
mission dated May 31, 1978 (HCAR No. 20564), 
to enter into a nuclear fuel lease with Bayou Fuel 
Company (“Bayou”), dated June 1, 1978. Lou- 
isiana leases from Bayou the nuclear fuel, 
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including facilities incident to its use, to be used as 
fuel in Louisiana’s Waterford No. 3 nuclear 
generating unit. Bayou makes payments to suppli- 
ers, processors and manufacturers, as well as to 
future nuclear fuel suppliers, necessary to carry 
out the terms of Louisana’s nuclear fuel contracts 
for Waterford No. 3. Louisiana can also make such 
payments and be reimbursed by Bayou. Bayou fi- 
nances its obligations under the lease through a 
Credit Agreement, dated June 1, 1978, in the 
amount of $60,000,000 between Bayou and Secu- 
rity Pacific National Bank (“Bank”). Currently, 
Bayou’s maximum payment obligation under the 
lease is $59,000,000 outstanding at any time. Bay- 
ou issues and sells its commercial paper support- 
ed by an irrevocable letter of credit from the Bank 
under the Credit Agreement. Lehman Commercial 
Paper, Inc., Bayou’s commercial paper dealer, is 
expected to sell such commercial paper at the 
best available rate including a dealer discount of 
Ye of 1% per annum. Under a Depositary Agree- 
ment, dated June 1, 1978, Marine Midland Bank 
serves as issuing agent for Bayou’s commercial 
paper. Bayou can also make revolving credit 
borrowings from the Bank, or other participating 
banks, pursuant to the Credit Agreement. The 
Bank also has a security interest in the nuclear 
fuel and has received an assignment of rent under 
the lease. 


Louisiana has determined that the maximum com- 
mitment of Bayou under the lease is insufficient to 
provide for the total cost of nuclear fuel for 
Waterford No. 3. Bayou, however, has advised 
Louisiana that it is willing to amend the Credit 
Agreement to provide for an increase of the 
Bank’s commitment under the agreement from 
$60,000,000 to $105,000,000. Bayou’s maximum 
payment obligation would increase to 
$104,000,000 at any one time outstanding. As re- 
quired by the lease, Louisiana would consent to 
the amendment to the Credit Agreement. 


Under the amended credit agreement, Bayou will 
pay the Bank a quarterly fee of eight-tenths of one 
percent (.80%) per annum on the average princi- 
pal amount outstanding of Bayou’s commercial pa- 
per computed on a daily basis. Bayou would pay 
the Bank a commitment fee of % of 1% per annum 
on the difference beween the Bank’s commitment 
of $105,000,000 and the total principal amount of 
outstanding commercial paper, except that no 
commitment fee is paid when the amount of out- 
standing commercial paper exceeds $78,750,000 
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(75% of the Bank’s commitment under the Credit 
Agreement). 


Based upon a commercial paper rate for the 
highest rated commercial paper of 17.5% per an- 
num, the effective interest cost to Bayou of its pro- 
posed borrowings would be 19.40% per annum, 
assuming all borrowings were made through the 
issuance of commercial paper and total borrow- 
ings were $91 million (the average outstanding 
borrowings expected from January 1981 through 
March 1983). 


Promissory notes issued to evidence revolving 
credit loans to Bayou would bear interest on the 
unpaid principal amount thereof at an interest rate 
equal to 115% of the base rate computed weekly. 
The base rate would be the greater of: (a) the 
Bank’s prime rate for 90-day commercial loans to 
substantial and responsible commercial borrow- 
ers, as such rate may change from time to time, or 
(b) the latest 4-week moving average interest rate 
payable on 90-day dealer-placed commercial pa- 
per as published weekly by the Federal Reserve 
Bank of New York. Louisiana has been advised 
that (1) if all borrowings were made by means of 
revolving credit loans at an assumed prime rate of 
20% per annum and total borrowings were $91 
million, the net effective interest cost to Bayou 
would be 23.12% per annum and (2) if all borrow- 
ings were made by means of revolving credit loans 
the interest on which were based on the latest 
4-week moving average interest rate payable on 
90-day dealer-placed commercial paper, such rate 
were 16.81% per annum and total borrowings 
were $91 million, the net effective interest cost to 
Bayou would be 19.46% per annum. 


Bayou has advised Louisiana that it proposes to 
enter into a commercial paper security agreement 
with the Bank, whereby Bayou will grant to the 
Bank, as representative of the holders of the com- 
mercial paper, a security interest in the nuclear 
fuel and in any and all funds and bank accounts of 
Bayou with respect to which the Bank may exer- 
cise any right of set-off. As representative of the 
holders of the commercial paper, the Bank will 
also receive an assignment of the rights assigned 
to it for its own benefit in the assignment agree- 
ment. The Bank will exercise (1) the security inter- 
est in the nuclear fuel and its interest in Bayou’s 
rights under the lease, granted to the Bank for the 
benefit of the holders of the commercial paper and 
(2) such interests granted to the Bank for its own 
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benefit, for the equal benefit of the Bank and the 
commercial paper holders. Louisiana will acknowl- 
edge notice, and agree to the terms, of the assign- 
ments. 


The Louisiana Public Service Commission has giv- 
en official action of non-opposition to Louisiana. 
The Nuclear Regulatory Commission has licensing 
and regulatory jurisdiction over the ownership, 
possession, storage and handling of the nuclear 
fuel involved in the transaction. It is stated that no 
other state or federal commission, other than this 
Commission, has jurisdiction over the proposed 
transaction. 


The fees and expenses to be incurred in connec- 
tion with the proposed transactions are estimated 
to be $54,000. 


Due notice of the filing of said application has 
been given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 21912) and 
no hearing has been requested of or ordered by 
the Commission. Upon the basis of the facts in the 
record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
satisfied and that no adverse findings are neces- 
sary; and that it is appropriate in the public interest 
and in the interest of investors and consumers that 
said application, as amended, be granted: 


IT IS ORDERED, pursuant to the applicable provi- 
sions of the Act and rules thereunder, that said ap- 
plication, as amended, be and hereby is granted 
forthwith, subject to the terms and conditions pre- 
scribed in Rule 24 promulgated under the Act, ex- 
cept that certificates thereunder shall be filed 
quarterly. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 


Release No. 21947 / March 3, 1981 
In the Matter of 


NEW ENGLAND ELECTRIC SYSTEM 
GRANITE STATE ELECTRIC COMPANY 
MASSACHUSETTS ELECTRIC COMPANY 
THE NARRAGANSETT ELECTRIC COMPANY 
NEW ENGLAND POWER COMPANY 

NEW ENGLAND POWER SERVICE COMPANY 
25 Research Drive 

Westborough, Massachusetts 01581 


(70-6557) 


NOTICE OF PROPOSAL RELATING TO SHORT 
TERM BANK BORROWINGS, ISSUANCE OF 
COMMERCIAL PAPER, AND ESTABLISHMENT 
OF A SYSTEM MONEY POOL; EXCEPTION 
FROM COMPETITIVE BIDDING 


NOTICE IS HEREBY GIVEN that New England 
Electric System (“NEES”), a registered holding 
company, and five of its subsidiaries, Granite 
State Electric Company (‘Granite’), Massachu- 
setts Electric Company (‘Mass Electric’), the Nar- 
ragansett Electric Company (‘Narragansett’), New 
England Power Company (‘‘NEP’’) and New 
England Power Service Company (“NEPSCO’”) 
have filed an application-declaration and an 
amendment thereto with this Commission pursu- 
ant to the Public Utility Holding Company Act of 
1935 (“Act”) designating Sections 6(a), 7, 9(a), 10 
and 12 thereof and Rules 42(a), 43, 45(a), 50(a) 
(2), 50(a) (3) and 50(a) (5) promulgated thereun- 
der as applicable to the proposed transactions. All 
interested persons are referred to the application- 
declaration, which is summarized below, for a 
complete statement of the proposed transactions. 


The transactions proposed in this application- 
declaration relate to short-term borrowings by the 
above named subsidiaries of NEES. The com- 
panies propose to borrow from NEES, banks, a 
system money pool and/or to issue commercial 
paper. Authorization is also sought for the creation 
of the money pool. 


Granite, Mass Electric, NEP and NEPSCO seek 
authorization to have an aggregate outstanding 
principal amount of borrowings not to exceed 
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$3,500,000, $8,500,000, $195,000,000 and 
$4,000,000, respectively through March 31, 1982. 
Narragansett seeks authorization to have an ag- 
gregate outstanding principal amount of borrow- 
ings of $6,500,000 from April 1, 1981 to December 
31, 1981 and to have that authorization automati- 
cally increased to $22,500,000 for the period Jan- 
uary 1, 1982 through March 31, 1982. The pro- 
ceeds of the proposed borrowings are to be used 
to pay outstanding notes to banks, dealers in com- 
mercial paper, NEES and/or borrowings from the 
money pool, to provide new money for 
capitalizable expenditures (or reimburse the treas- 
ury therefor), to refund maturing bonds pending 
permanent financing, and for other corporate pur- 
poses. 


Narragansett has outstanding $7,350,000 of First 
Mortgage Bonds Series C and $14,550,000 of 
First Mortgage Bonds Series L both due March 1, 
1982. It tentatively plans to issue $20,000,000 of 
bonds in the first quarter of 1982 to refund these 
maturing issues. As favorable market conditions 
may not be prevailing at that time, however, there 
can be no assurance that the planned bonds will 
be issued. Narragansett therefore needs the flexi- 
bility to have an aggregate principal amount of 
short-term debt outstanding not to exceed 
$22,500,000 during the period from January 1, 
1982 to March 31, 1982. 


NEP tentatively plans to issue $100,000,000 of 
bonds and $50,000,000 of preferred stock during 
1981. If the bonds and preferred stock are issued 
as scheduled, NEP would reach a maximum of 
short-term borrowings of $153,000,000 during the 
second and third quarters of 1981. As there can 
be no assurance that NEP will issue the planned 
bonds and preferred stock, as favorable market 
conditions may not be prevailing at that time, NEP 
must have flexibility to have up to $195,000,000 of 
short-term debt outstanding in the fourth quarter of 
1981. At such time as NEP issues either the bonds 
or the preferred stock, the requested 
$195,000,000 authorization will be reduced by the 
amount of such issue. When both issues are con- 
summated, NEP would be authorized to have a 
maximum aggregate amount of short-term borrow- 
ings outstanding of $45,000,000. 


The bank borrowings would be from a group of 40 
banks, would be evidenced by notes maturing in 
less than one year from the date of issuance and 
would be made in any of the following manners: 
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The borrowing companies may main- 
tain funds in the banks which repre- 
sent compensenting balances or may 
pay fees to the banks equivalent to 
such compensating balance require- 
ments. 


The borrowing companies may negoti- 
ate borrowings without compensating 
balances or the payment of fees at an 
effective interest cost equivalent to the 
effective cost of borrowings made un- 
der arrangements calling for compen- 
sating balances or the payment of 
fees. The effective interest cost to the 
borrowing companies will not be great- 
er than the effective interest cost of 
bank borrowings at prime based on 
compensating balance requirements of 
10% of the line of credit and 10% of 
any borrowings thereunder. Based on 
compensating balance requirements of 
10% to 20%, or fees equivalent there- 
to, the effective interest cost of bank 
borrowing would be approximately 
21.7% to 24.4% per annum based on 
the current prime rate of 19.5%. 


Borrowings may be made at fixed 
rates, which may be greater than the 
then current prime rate, but in no event 
greater than the limit on the effective 
interest cost under paragraph (ii) 
above. 


Bank borrowings may be prepaid, in whole or part, 
with borrowings from NEES or the pool or from the 
sale of commercial paper. 


Borrowing from NEES would be at the prime rate 
and would be evidenced by notes maturing in less 
than one year from the date of issuance. The bor- 
rowing companies may prepay their notes to 
NEES, in whole or in part, with borrowings from 
banks or the pool or from the sale of commercial 
paper. In the event of borrowings from banks at a 
higher interest rate or the sale of commercial pa- 
per at a higher effective interest cost, to prepay 
notes to NEES, NEES will credit the borrowers for 
any excess interest from the date of issuance of 
the new notes or commercial paper to the normal 
maturity date of the notes to NEES being prepaid. 
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Conversely, in the event of borrowings from NEES 
will be the lower of (1) the interest rate on the 
notes being prepaid or (2) the prime interest rate 
in effect, but with respect to (1) only to the maturity 
date of the notes so prepaid, and thereafter at the 
prime interest rate in effect at the time the new 
notes are issued. 


Mass Electric and NEP propose to issue and sell 
commercial paper during the period through March 
31, 1982 directly to Lehman Commercial Paper In- 
corporated and/or A.G. Becker & Co., Incorpora- 
ted and/or Salomon Brothers, dealers in such 
commercial paper. The dealers, as principals, will 
reoffer such commercial paper to not more than 
100 of their respective customers whose names 
appear on nonpublic lists prepared in advance by 
each of the dealers. Each list includes commercial 
banks, insurance companies, pension funds, 
investment trusts, foundations, colleges and uni- 
versities, municipal and state benefit funds, elee- 
mosynary institutions, finance companies and 
nonfinancial corporations. Prior to or concurrently 
with the offerings, customers will be furnished cur- 
rent financial and other information with respect to 
the issuer. It is expected that such commercial pa- 
per will be held to maturity by the purchasers from 
the dealers, but, if any such purchaser wishes to 
resell prior to maturity, Lehman, Becker or 
Salomon, as the case may be, pursuant to an oral 
repurchase agreement will repurchase the paper 
for resale to others on said lists of customers. 


The commercial paper will be in the form of 
unsecured promissory notes having varying matu- 
rities of not in excess of 270 days. Actual maturi- 
ties will be determined by market conditions, the 
effective interest cost to the issuer and the issu- 
ers cash requirements at the time of issuance. 
The commercial paper will be in denominations of 
not less than $50,000. The terms of the commer- 
cial paper do not provide for prepayment prior to 
maturity. The commercial paper will be purchased 
by Lehman, Becker and/or Salomon from the issu- 
er at a discount which will not be in excess of the 
discount rate per annum prevailing at the date of 
issuance for the particular maturity at which prime 
commercial paper of comparable quality is sold by 
public utility issuers to commercial paper dealers. 
Lehman, Becker and/or Salomon will initially 
reoffer the commercial paper at a discount rate not 
more than Ye of 1% per annum less than the pre- 
vailing discount rate to the issuer. The effective in- 
terest cost to the issuer on such paper will not ex- 
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ceed the effective interest costs at the time of 
issue for borrowings from The First National Bank 
of Boston, except that, in order to obtain maximum 
flexibility, commercial paper may be issued with a 
maturity of not more than 90 days from the date of 
issue with an efffective cost in excess of such ef- 
fective interest cost from The First National Bank 
of Boston. 


The borrowing companies propose to reduce their 
need for outside borrowing through the use of a 
money pool. Under the money pool, surplus funds 
that may be available from time to time in the 
treasuries of certain of the borrowing subsidiaries 
will be used to make loans to subsidiaries in need 
of short-term funds. Each member will determine 
each day on the basis of cash flow projections 
thhe amount of surplus funds it has available for 
contribution to the pool. These surplus funds will 
be turned over to New England Power Service 
Company which will administer the pool as agent 
for the member companies (‘Agent’) NEES may 
not borrow funds from the pool or loan funds to the 
pool. 


Loans from the pool would be made pursuant to 
open account advances. Evidence of indebted- 
ness would not be prepared for each pool transac- 
tion unless a lending subsidiary requests such evi- 
dence. In such event, the Agent may receive upon 
demand a promissory note evidencing the transac- 
tion. Loans will be made first to the borrower 
paying the highest rate for outside funds. If two or 
more members are paying the same rate, loans 
will be made to them equally until the needs of one 
are met. All short-term borrowing needs of mem- 
bers will be met by surplus funds in the pool to the 
extent such funds are available. All loans made 
from the pool will be made payable on demand 
and may be prepaid by the borrower without pen- 
alty. 


Borrowing companies will pay a monthly rate 
based upon the rate the borrower would otherwise 
have to pay an outside lender. Those companies 
without the ability to issue commercial paper will 
pay the monthly average of the floating prime rate 
to the First National Bank of Boston. Those 
companies with the ability to issue commercial pa- 
per will pay the weighted monthly average of the 
rates on outstanding commercial paper of all sub- 
sidiaries. During any month when no such com- 
mercial paper is outstanding, the rate will be the 
monthly average of the rate for high grade 30-day 
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commercial paper sold through dealers by major 
corporations as published in the Wall Street Jour- 
nal. The rate to be used for weekends and holi- 
days will be the next preceding published rate. 


Each member will receive as interest that fraction 
of the total interest received by the pool equai to 
the ratio of the surplus funds the member has con- 
tributed to the total surplus funds in the pool. Such 
interest will be computed on a monthly basis. Each 
member may withdraw for operational purposes 
any of its surplus funds at any time without notice. 
If there are more surplus funds in the pool than are 
necessary to meet the borrowing needs of the 
members, the Agent will invest the excess on be- 
half of the pool in certain instruments permitted by 
Massachusetts law. It is anticipated that lenders to 
the pool will receive a higher return on their invest- 
ments than they otherwise would. Borrowers will 
obtain reduced fees due to a reduced need for 
bank lines of credit. 


Mass Electric and NEP request an exception from 
the competitive bidding requirements of Rule 50 
pursuant to subparagraph (a) (5) for the issuance 
and sale of commercial paper because (1) the 
commercial paper to be issued will have maturities 
of not more than nine months, (2) the effective in- 
terest cost will not exceed the effective interest 
cost at the time of issue for borrowings from the 
First National Bank of Boston (except for any com- 
mercial paper issued with a maturity of not more 
than 90 days), (3) the current rates for commercial 
paper are readily ascertainable, and (4) it is not 
practical to publish invitations for bids for commer- 
cial paper. 


The New Hampshire Public Utilities Commission 
has jurisdiction over the proposed issuance of 
notes by Granite and NEP. The Massachusetts 
Department of Public Utilities has jurisdiction over 
the proposed money pool activities of Mass Elec- 
tric and NEP. No other state commission and no 
federal commission, other than this Commission, 
has jurisdiction over the proposed transactions. 
There are no fees or commissions to be incurred 
in connection with the proposed transactions. Ex- 
penses for incidental services to be performed by 
NEPSCO at cost are estimated to be $2250. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than March 26, 1981, re- 
quest in writing that a hearing be held on such 
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matter, stating the nature of his interest, the rea- 
sons for such request, and the issues of fact or 
law raised by the filing which he desires to contro- 
vert; or he may request that he be notified if the 
Commission should order a hearing thereon. Any 
such request should be addressed: Secretary, Se- 
curities and Exchange Commission, Washington, 
D.C. 20549. A copy of such request should be 
served personally or by mail upon the applicants- 
declarants at the above-stated address and proof 
of service (by affidavit or, in the case of an attor- 
ney at law, by certificate) should be filed with the 
request. At any time after said date, the 
application-declaration as filed or as it may be fur- 
ther amended, may be granted and permitted to 
become effective as provided in Rules 23 of the 
General Rules and Regulations promulgated un- 
der the Act, or the Commission may grant exemp- 
tion from such rules as provided in Rules 20(a) 
and 100 thereof or take such other action as it 
may deem appropriate. Persons who request a 
hearing or advice as to whether a hearing is or- 
dered will receive any notices or orders issued in 
this matter, including the date of the hearing (if or- 
dered) and any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 21948 / March 4, 1981 


In the Matter of 

MISSISSIPPI POWER AND LIGHT COMPANY 
P.O. Box 1640 

Jackson, Mississippi 39205 

MIDDLE SOUTH UTILITIES, INC. 

225 Baronne Street 

New Orleans, Louisiana 70112 


(70-6554) 


NOTICE OF PROPOSAL TO ISSUE AND SELL 
COMMON STOCK TO PARENT 
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NOTICE IS HEREBY GIVEN that Middle South 
Utilities, Inc. (“Middle South’), a registered hold- 
ing company, and Mississippi Power & Light Com- 
pany (‘““MP&L”), an electric utility subsidiary, have 
filed an application-declaration with this Commis- 
sion pursuant to the Public Utility Holding Compa- 
ny Act of 1935 (“Act”) designating Sections 6(a), 
7, 9(a), 10 and 12(f) and Rules 43 and 50(a) (3) 
promulgated thereunder as applicable to the pro- 
posed transactions. All interested persons are 
referred to the application-declaration, which is 
summarized below, for a complete statement of 
the proposed transaction. 


MP&L proposes to issue and sell to Middle South, 
and Middle South proposes to acquire, up to 
870,000 shares of MP&L common stock, no par, 
at $23.00 per share for an aggregate purchase 
price of $20,010,000. MP&L presently has 
4,540,000 shares of no-par common stock out- 
standing. All of these shares are owned by Middle 
South and have an aggregate book value of 
$176,547,000. Upon consummation of the pro- 
posed transaction, MP&L will credit its common 
stock capital account with $20,010,000 and Middle 
South with the same amount to reflect its invest- 
ment. 


MP&L proposes to use the net proceeds from the 
issuance and sale of the new common stock to 
pay short-term indebtedness incurred to finance 
the company’s budget as set forth in the exhibits 
to the filing. MP&L and Middle South propose that 
the common stock be sold in installments and at 
such times during calendar year 1981 as the 
companies determine based upon MP&L’s con- 
struction financing requirements. 


MP&L has sought Commission authorization for 
an amendment to its Restated Articles of Incorpo- 
ration to increase the authorized number of com- 
mon shares from 5,000,000 to 15,000,000 shares. 
Notice of this proposal was issued on February 20, 
1981 (HCAR No. 21926). The issuance and sale 
of more than 460,000 shares of the proposed 
870,000 shares is contingent upon authorization 
by this Commission and approval by MP&L’s sole 
stockholder, Middle South. 


To the extent funds are required from external 
sources to acquire the new common stock, Middle 
South will obtain such funds through the issuance 
and sale of its unsecured promissory notes issued 
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under a revolving credit agreement dated as of 
June 27, 1980, as amended, with a group of banks 
authorized by Commission order dated June 17, 
1980 (HCAR No. 21628) or pursuant to other bank 
borrowing arrangements for which Commission 
authorization would be sought. 


The fees and expenses to be incurred in connec- 
tion with the proposed transaction are estimated 
not to exceed $3,000. It is stated that no state or 
federal commission, other than this Commission, 
has jurisdiction over the proposed transaction. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than March 27, 1981, re- 
quest in writing that a hearing be held on such 
matter, stating the nature of his interest, the rea- 
sons for such request, and the issues of fact or 
law raised by the application-declaration which he 
desires to controvert; or he may request that he be 
notified if the Commission should order a hearing 
thereon. Any such request should be addressed: 
Secretary, Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of such request 
should be served personally or by mail upon the 
applicant-declarants at the above stated ad- 
dresses, and proof of service by (affidaavit or, in 
case of an attorney at law, by certificate) should 
be filed with the request. At any time after said 
date the application-declaration, as filed or as it 
may be amended, may be granted and permitted 
to become effective as provided in Rule 23 of the 
General Rules and Regulations promulgated un- 
der the Act, or the Commission may grant exemp- 
tion from such rules as provided in Rules 20(a) 
and 100 thereof or take such other action as it 
may deem appropriate. Persons who request a 
hearing or advice as to whether a hearing is or- 
dered will receive any notices or orders issued in 
this matter, including the date of the hearing (if or- 
dered) and any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY 
ACT OF 1935 
Release No. 21949/March 4, 1981 


In the Matter of 


LOUISIANA POWER & LIGHT COMPANY 
142 Delaronde Street 
New Orleans, Louisiana 70174 


MIDDLE SOUTH UTILITIES, INC. 
225 Baronne Street 
New Orleans, Louisiana 70112 


(70-6553) 


NOTICE OF PROPOSAL TO ISSUE AND SELL 
COMMON STOCK TO PARENT 


NOTICE IS HEREBY GIVEN that Middle South 
Utilities, Inc. (“Middle South’), a registered hold- 
ing company, and Louisiana Power & Light Com- 
pany (‘Louisiana’), an electric utility subsidiary, 
have filed an application-declaration with this 
Commission pursuant to the Public Utility Holding 
Company Act of 1935 (‘Act’) designating Sections 
6(a), 7, 9(a), 10 and 12(f) and Rules 43 and 
50(a)(3) promulgated thereunder as applicable to 
the proposed transactions. All interested persons 
are referred to the application-declaration, which 
is summarized below, for a complete statement of 
the proposed transaction. 


Louisiana proposes to issue and sell to Middle 
South, and Middle South proposes to acquire, 
from time to time through December 31, 1981, ata 
price of approximately $6.60 per share, or 
$40,000,000 in the aggregate, up to 6,060,700 
shares of Louisiana's common stock, no par. 
Louisiana presently has 75,746,400 shares of no 
par common stock outstanding all of which are 
owned by Middle South. Upon consummation of 
the sale, Louisiana will have issued and outstand- 
ing 81,807,100 shares of common stock, no par, 
stated in its Common Stock Account at an aggre- 
gate of $538,900,000. The proceeds will be used 
to finance, in part, Louisiana's construction pro- 
gram, to repay short-term borrowings and for other 
corporate purposes. The construction program 
contemplates expenditures of approximately 
$280,000,000 in 1981 and will require funds in ex- 
cess of available treasury funds. The company will 
have short-term borrowings up to an aggregate 
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principal amount of $165,000,000 outstanding at 
any one time during the remainder of 1981 as au- 
thorized by order of this Commission dated De- 
cember 1, 1980 (HCAR No. 21811). 


To the extent funds are required from external 
sources to acquire the new common stock, Middle 
South will obtain such funds through the issuance 
and sale of its unsecured promissory notes issued 
under a revolving credit agreement dated as of 
June 27, 1980, as amended, with a group of 
banks, authorized by this Commission by order 
dated June 17, 1980 (HCAR No. 21628) or pursu- 
ant to other future bank borrowing arrangements 
for which authorization would be sought. 


The fees and expenses to be incurred in connec- 
tion with the proposed transaction are estimated 
not to exceed $3,000. It is stated that no state or 
federal commission, other than this Commission, 
has jurisdiction over the proposed transaction. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than March 27, 1981, re- 
quest in writing that a hearing be held on such 
matter, stating the nature of his interest, the rea- 
sons for such request, and the issues of fact or 
law raised by the application-declaration which he 
desires to controvert; or he may request that he be 
notified if the Commission should order a hearing 
thereon. Any such request should be addressed: 
Secretary, Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of such request 
should be served personally or by mail upon the 
applicant-declarants at the above stated ad- 
dresses, and proof of service (by affidavit or, in the 
case of an attorney at law, by certificate) should 
be filed with the request. At any time after said 
date the application-declaration, as filed or as it 
may be amended, may be granted and permitted 
to become effective as provided in Rule 23 of the 
General Rules and Regulations promulgated un- 
der the Act, or the Commission may grant exemp- 
tion from such rules as provided in Rules 20(a) 
and 100 thereof or take such other action as it 
may deem appropriate. Persons who request a 
hearing or advice as to whether a hearing is or- 
dered will receive any notices or orders issued in 
this matter, including the date of the hearing (if or- 
dered) and any postponements thereof. 
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For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY 
ACT OF 1935 
Release No. 21950/March 4, 1981 


In the Matter of 


THE CONNECTICUT LIGHT AND POWER 
COMPANY 
Berlin, Connecticut 


THE HARTFORD ELECTRIC LIGHT COMPANY 
Berlin, Connecticut 


(70-6546) 


ORDER AUTHORIZING ISSUANCE OF NOTES 
TO BANKS PURSUANT TO MULTIBANK TERM 
LOAN AGREEMENTS 


The Connecticut Light and Power Company 
(“CL&P”) and The Hartford Electric Light Compa- 
ny (“HELCO”), public utility subsidiaries of 
Northeast Utilities (“NU”), a registered holding 
company, have filed an application-declaration 
and amendments thereto with this Commission 
pursuant to Sections 6 and 7 of the Public Utility 
Holding Company Act of 1935 (‘‘Act’), and Rule 
50(a)(2) promulgated thereunder concerning the 
following proposed transactions. 


Applicants-declarants propose to issue term notes 
up to an aggregate principal amount of $100 mil- 
lion and $50 million respectively, pursuant to the 
terms of a multibank term loan agreement with a 
group of eight banks including: 


Lending Banks 

Morgan Guaranty Trust Company 
of New York (MGT) 

Chemical Bank (Chemical) 

Citibank, N.A. (Citibank) 

The Chase Manhattan Bank, 
N.A. (Chase) 


Commitment 
$25,000,000 
$20,000,000 
$20,000,000 


$20,000,000 
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Lending Banks 
Continental Illinois National 
Bank and Trust Company 
of Chicago (Continental) 
Irving Trust Company 
Manufacturers Hanover Trust 
Company (Manufacturers) 
Bankers Trust Company (Bankers) 


Commitment 


$20,000,000 
$20,000,000 


$15,000,000 
$10,000,000 


Of this group MGT is the lead bank and agent for the other 
banks. 


CL&P and HELCO except that it may be difficult 
for each of them to sell a large amount of mort- 
gage bonds or preferred stock in the immediate fu- 
ture on favorable terms in light of market condi- 
tions and the earnings coverage requirements of 
their respective indentures and preferred stock 
provisions. Each company would like to defer a 
portion of its long-term financing requirements un- 
til after May 1986, the expected in-service date of 
the Millstone nuclear electric generating Unit No. 3 
under construction in Waterford, Connecticut in 
which CL&P and HELCO currently have 34.5% 
and 18.2% ownership interests, respectively. In 
addition, applicants currently have high levels of 
short-term debt, primarily because of the construc- 
tion costs of Millstone Unit No. 3, which they de- 
sire to reduce to the extent authorized by interme- 
diate term loans. 


It is expected that the term loans will be evidenced 
by term notes which are expected to be issued in 
the first quarter of 1981, will each be dated the 
date of issue, will mature on April 5, 1991 with 
amortization of the principal amount to be made in 
four equal installments of principal at the end of 
the seventh, eighth, ninth and tenth years, and will 
be secured by a mortgage on the applicants’ inter- 
est in Millstone Unit No. 1, a nuclear generating 
unit which is owned by CL&P, HELCO and West- 
ern Massachusetts Electric Company (another 
wholly-owned subsidiary of NU) as tenants in com- 
mon. The mortgage will be junior to the present 
lien of the indentures securing the applicants’ first 
mortgage bonds. The term notes will bear interest 
payable quarterly. The Prine Rate means the 
higher of the lead bank’s (MGT) prime rate on ‘2 of 
1% per annum above the latest weekly average of 
secondary market morning offering rates in the 
United States for three- month certificates of de- 
posit (““C.D.”) of major United States money mar- 
ket banks, as reported by the Federal Reserve 
Bank of New York. Based on the current Prime 
Rate of 19% and a current three month C.D. rate 
quote of 15.55% the effective interest cost of 
Prime would equal the higher of 19% or 16.05%. 
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For the first four years, interest will be at the Prime 
Rate or, at the applicants’ election, at the London 
Interbank Offered Rate (LIBOR) plus % of 1% per 
annum; in the fifth and sixth years, interest will be 
at 102% of the Prime Rate, or, at the applicants’ 
election, LIBOR plus % of 1% per annum; and in 
the seventh through tenth years, interest will be at 
105% of the Prime Rate, or, at the applicants’ 
election, LIBOR plus % of 1% per annum. Based 
on current rates the effective cost of borrowing is 
set forth as follows: 


Prime Rate 
at 19% 


-4 19.00% 
-6 19.38% 
-10 19.95% 


3 Month LIBOR 
at 16.688% 


17.19% 
17.31% 
17.44% 


Years 





The applicants will be obligated to pay commit- 
ment fees of ¥2 of 1% per annum on their pro rata 
share of the maximum $150 million subject to the 
term loan agreement if funds have not been dis- 
bursed by March 15, 1981. 


The funds to be derived by the applicants from the 
issuance and sale of the term notes will be ap- 
plied, together with other funds available, to the 
reduction of the applicants’ respective outstanding 
short-term borrowings. At December 31, 1980, 
including borrowings under the Revolving Cred- 
it/Term Loan Agreement to which CL&P and 
HELCO are parties, (HCAR No. 21647) CL&P’s 
short-term borrowings amounted to $148,000,000 
and HELCO’s short-term borrowings amounted to 
$74,000,000. CL&P’s estimated construction pro- 
gram expenditures (including allowance for funds 
used during construction (AFUDC) but excluding 
nuclear fuel expenditures) for 1981 and 1982 are 
estimated at $175,000,000 and $199,000,000, re- 
spectively. CL&P’s estimated gross nuclear fuel 
expenditures (including fuel trust financing) for 
1981 and 1982 are estimated to be $11,000,000 
and $8,000,000, respectively. HELCO’s estimated 
construction program expenditures (including 
AFUDC but excluding nuclear fuel expenditures 
(for 1981 and 1982 are estimated at $77,000,000 
and $109,000,000, respectively. HELCO’s esti- 
mated gross nuclear fuel expenditures (including 
fuel trust financing) for 1981 and 1982 are esti- 
mated to be $4,000,000 and $3,000,000, respec- 
tively. 


The fees and expenses to be incurred in connec- 
tion with the proposed transaction are estimated at 
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$29,500 including legal fees of CL&P and HELCO 
of $7500 and legal fees of the Banks and their 
Agent of $21,000. The Connecticut Department of 
Public Utility has authorized the issuance of the 
term notes by CL&P and HELCO. It is stated that 
no other state or federal commission, other than 
this Commission, has jurisdiction over the pro- 
posed transaction. 


Due notice of the filing of said application declara- 
tion has been given in the manner prescribed in 
Rule 23 promulgated under the Act (HCAR No. 
21909), and no hearing has been requested of, or 
ordered by, the Commission. Upon the basis of 
the facts in the record, it is hereby found that the 
applicable standards of the Act and the rules 
thereunder are satisfied and that no adverse find- 
ings are necessary; and that it is appropriate in the 
public interest and in the interest of investors and 
consumers that said applicationdeclaration, as 
amended, be granted and permitted to become ef- 
fective: 


IT 1S ORDERED, pursuant to the applicable provi- 
sions of the Act and rules thereunder, that said 
application-declaration, as amended, be, and it 
hereby is, granted and permitted to become effec- 
tive forthwith, subject to the terms and conditions 
prescribed in Rule 24 promulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY 
ACT OF 1935 
Release No. 21951/March 5, 1981 


In the Matter of 


JERSEY CENTRAL POWER & LIGHT 
COMPANY 

Madison Avenue at Punch Bowl Road 
Morristown, New Jersey 07960 
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METROPOLITAN EDISON COMPANY 
2800 Pottsville Pike 

Muhlenberg Township 

Berks County, Pennsylvania 19605 


PENNSYLVANIA ELECTRIC COMPANY 
1001 Broad Street 
Johnstown, Pennsylvania 19507 


(70-6572) 


NOTICE OF PROPOSED SALE OF UTILITY AS- 
SETS TO A NONASSOCIATE COMPANY 


NOTICE IS HEREBY GIVEN that Jersey Central 
Power & Light Company (“JCP&L’), Metropolitan 
Edison Company (‘“Met-Ed’), and Pennsylvania 
Electric Company (‘‘Penelec”’), public-utility sub- 
sidiary companies of General Public Utilities Cor- 
poration, a registered holding company, have filed 
a declaration with this Commission pursuant to the 
Public Utility Holding Company Act of 1935 
(“Act”), designating Section 12(d) of the Act and 
Rule 44 promulgated thereunder as applicable to 
the proposed transaction. All interested persons 
are referred to the declaration, which is summa- 
rized below, for a complete statement of the pro- 
posed transaction. 


JCP&L, Met-Ed, and Penelec (the ‘“Owners’’) re- 
spectively own 25%, 50%, and 25% undivided 
interests in the Three Mile Island Nuclear Gen- 
erating Station Unit No. 2, near Middletown, 
Pennsylvania (“TMI-2”). On March 28, 1979, a 
nuclear accident occurred at TMI-2 which has 
made the nuclear steam supply components of 
that unit inoperable. TMI-2 has been out of serv- 
ice since March 28, 1979, and it will remain out of 
service until the contaminated and damaged parts 
of the plant are decontaminated, inspected, and 
repaired, and suspension of the right to operate 
the unit is restored, a process which is expected to 
take between five and seven years to complete. 
To the best of the Owner’s knowledge and belief, 
the various components of the turbine generator, 
including its roters, were not damaged or other- 
wise affected by the accident. 


On January 15, 1981, representatives of Virginia 
Electric and Power Company “VEPCO’”), an elec- 
tric utility company with a service area in Virginia, 
North Carolina, and West Virginia, contacted the 
Owners and informed them that they discovered 
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during a scheduled outage that the low pressure 
roter no. 2 in one of VEPCO’s North Anna nuclear 
generating units had to be replaced or else the af- 
fected unit would be required to be operated at a 
reduced power rating and later possibly suffer an 
unscheduled outage. VEPCO requested the Own- 
ers to make available to VEPCO a Westinghouse- 
manufactured turbine generator low-pressure roter 
(and certain associated equipment) from TMI-2 
because the lead time for purchasing a replace- 
ment roter from the manufacturer, Westinghouse 
Electric Corporation, would take perhaps two 
years. 


Recognizing VEPCO’s urgent needs, its assist- 
ance to the Owners during the immediate after- 
math of the TMI-2 incident, and the likelihood that 
the requested roter would not be needed for 
TMI-2 operations for the next five to seven years, 
the Owners agreed to sell the requested roter to 
VEPCO in consideration of an amount equal to the 
Owners’ respective book costs of the roter 
(including applicable overhead and allowance for 
funds during construction), less accumulated de- 
preciation, if any, charged to customers prior to 
the removal of TMI-2 from base rates, which at 
December 31, 1980, was $4,605,856 (the ‘“‘con- 
tract price’). VEPCO will also pay the Owner’s an 
amount equal to the sum of (a) the income tax ef- 
fect on the difference between the Owners’ book 
cost of the roter and their income tax basis for the 
roter plus (b) an additional amount to compensate 
for income taxes on such difference which is esti- 
mated to be $1,299,458, and the sales and use 
taxes applicable to the transaction, if any. 


VEPCO will bear the costs and pay all expenses 
associated with dismantling, detaching, rigging, 
blocking, loading, inspecting, testing, crating, and 
shipping the roter from TMI-2 to its North Anna 
Station, and will also pay the costs of proceedings 
before this Commission and other regulatory bod- 
ies, and obtaining title opinions and releases from 
the indenture trustees and others. The roter is be- 
ing purchases in its “as is, where is” condition. 


VEPCO is required to purchase and deliver to 
TMI-2 at VEPCO’s cost and risk, a new 
Westinghouse-manufactured turbine generator 
low-pressure roter of the same type as is to be 
sold to VEPCO (or, if a roter of the same type is 
not then available, of a type which is then avail- 
able and is satisfactory for the purpose and is 
compatible with the other TMI—2 equipment), upon 
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payment to VEPCO of an amount equal to the con- 
tract price. 


It is stated that the proposed sale will furnish the 
Owners with immediate cash which can be used 
for their urgent business purposes, including sink- 
ing fund or maintenance fund payments, and will 
relieve the Owners of the cost and risk of main- 
taining and securing the roter during the period of 
inactivity before TMI-2 is restored to service. 


The declaration states that the Board of Public 
Utilities of the State of New Jersey has jurisdiction 
over the sale by JCP&L, one of the Owners, of its 
undivided 25% interest in the roter and that the 
Pennsylvania Public Utility Commission may have 
jurisdiction over the proposed sale. The fees and 
expenses to be incurred in connection with the 
proposed transaction are to be furnished by 
amendment. 


NOTICE IS FURTHER GIVEN than any interested 
person may, not later than March 30, 1981, re- 
quest in writing that a hearing be held on such 
matter, stating the nature of his interest, the rea- 
sons for such request, and the issues of fact or 
law raised by said declaration which he desires to 
controvert; or he may request that he be notified if 
the Commission should order a hearing thereon. 
Any such request should be addressed: Secretary, 
Securities and Exchange Commission, Washing- 
ton, D.C. 20549. A copy of such request should be 
served personally or by mail upon the declarants 
at the above-stated addresses, and proof of serv- 
ice (by affidavit or, in case of an attorney at law, 
by certificate) should be filed with the request. At 
any time after said date, the declaration, as filed or 
as it may be amended, may be permitted to be- 
come effective as provided in Rule 23 of the Gen- 
eral Rules and Regulations promulgated under the 
Act, or the Commission may grant exemption from 
such rules as provided in Rules 20(a) and 100 
thereof or take such other action as it may deem 
appropriate. Persons who request a hearing or ad- 
vice as to whether a hearing is ordered will receive 
any notices or orders issued in this matter, 
including the date of the hearing (if ordered) and 
any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY 
ACT OF 1935 
Release No. 21952/March 5, 1981 


In the Matter of 


PANHANDLE EASTERN PIPE LINE COMPANY 
TRUNKLINE GAS COMPANY 

ANADARKO PRODUCTION COMPANY 

PAN EASTERN EXPLORATION COMPANY 
PANDHANDLE WESTERN GAS COMPANY 
P.O. Box 1642 

Houston, Texas 77001 


(31-780) 


NOTICE OF APPLICATION FOR ORDER PUR- 
SUANT TO SECTION 2(a)(4) 


NOTICE IS HEREBY GIVEN that Panhandle East- 
ern Pipe Line Company (‘“PEPL’), an interstate 
pipeline company, and its subsidiaries Trunkline 
Gas Company (‘Trunkline’’), Anadarko Production 
Company (‘“Andarko’), Pan Eastern Exploration 
Company (“Pan East’) and Panhandle Western 
Gas Company (‘Pan West’), have filed with this 
Commission an application and amendments 
thereto pursuant to Section 2(a)(4) of the Public 
Utility Holding Company Act of 1935 (‘‘Act’’) for an 
order declaring each of them not to be a “gas utili- 
ty company” under the Act. All interested persons 
are referred to the amended application, which is 
summarized below, for a description of the appli- 
cants and a statement of the bases upon which 
the exemptions are sought. 


Trunkline 


PEPL and its subsidiaries are engaged in the pur- 
chase, transmission and sale of natural gas in in- 
terstate commerce, oil and gas exploration and 
production, and in other non-utility businesses. 


PEPL contemplates the formation of a holding 
company which would own all of the outstanding 
common stock of PEPL. PEPL would transfer to 
the holding company its ownership of Anadarko 
and certain other companies, and transfer to 
Anardarko PEPL’s investment in Pan East. 
Trunkline and its subsidiaries, and Pan West, 
would remain subsidiaries of PEPL. In connection 
with the formation of such a holding company, 
PEPL is applying for a Commission order declar- 
ing that it and its major subsidiaries engaged in 
gas sales are not “gas utility companies” within 
the meaning of section 2(a)(4) of the Act so that 
the proposed holding company would not be a 
“holding company” as defined in Section 2(a)(7) of 
the Act. 


PEPL and Trunkline sell gas in 12 midwestern and 
south-central states, principally to investor-owned 
and municipal distribution systems which resell the 
gas to the public, and to industrial users, other 
pipeline companies and certain rural customers. 
PEPL and Trunkline also transport gas for 
unaffiliated companies, and Trunkline has a sub- 
sidiary which transports gas for Trunkline and an- 
other subsidiary engaged in a project to import 
liquified natural gas from Algeria which gas will be 
sold to Trunkline. Anadarko, Pan East and Pan 
West are primarily engaged in domestic oil and 
gas exploration and production. 


Applicants’ gas sales for the year ended Decem- 
ber 31, 1980, were as follows: 


- 000 omitted - 


Anardarko 





Municipal 


Utilities 


Gas 
Electric 


1,239,965 


Manufacturers and 


Other Industrial 133 ,662 
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$ 11,130 S 


470,942 


662 


10,617 


316 
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Pipeline Companies 


and Gas Producers 33, 267 


Farm and Rural 4,889 


90,444 


25,849 


234 22 





$1,426,643 


Intercamnpany 
Sales Excluded 


With respect to sales to manufacturers and other 
industrial consumers, it is stated that such sales 
were made by PEPL, Trunkline and Anadarko to 
54, 2 and 2 customers, respectively, and that 
$96,418,089 of PEPL’s sales were for use in prod- 
ucts. 


With respect to sales to farm and rural customers, 
it is stated that such sales were made by PEPL, 
Trunkline and Anadarko to 1782, 24 and 31 cus- 
tomers, respectively. Such sales include (1) sales 
to irrigation districts and cooperatives which use 
the gas for purposes of operating pumping equip- 
ment, grain drying and providing other services to 
their members and (2) sales to certain farmers and 
other rural landowners. 


It is further stated with respect to sales to farm and 
rural customers that the company permits the 
landowner to tap gas directly from that portion of 
its main pipeline located on the landowner’s prop- 
erty as consideration for the granting of a right of 
way or easement. The purchaser is billed directly 
by the company upon terms agreed upon privately 
by the purchaser and the company at the time the 
purchaser granted the right of way or easement. 
This arrangement, it is stated, is standard in the 
southwest. 


The service provided by PEPL and Trunkline to 
wholesale customers is regulated by the Federal 
Energy Regulatory Commission (“FERC”) under 
the Natural Gas Act (15 U.S.C. § 717 et seq.). 
The construction and operation of facilities to 
transport gas to industrial, farm and rural custom- 
ers and the transportation of such gas requires 
certificates of public convenience and necessity 
from FERC. The abandonment of service and cur- 
tailment of deliveries to such customers is also 
regulated by FERC. FERC does not fix the rates 
charged such customers. 
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$572,929 


$474 ,857 


$37,466 


$76,716 


In nearly all of the states in which PEPL and 
Trunkline operate, the respective public utility or 
public service commissions have been statutorily 
empowered to regulate rates with respect to gas 
sales to industrial and farm and rural customers. 
Such sales are presently made by PEPL in Texas, 
Oklahoma, Kansas, Missouri, Illinois, Indiana, 
Ohio and Michigan; and by Trunkline in Texas, 
Louisiana, Tennessee, Kentucky and Illinois. The 
service provided by Anadarko to industrial and 
farm and rural customers, including rates, is regu- 
lated by the State Corporation Commission of the 
State of Kansas. 


Section 2(a)(4) provides, in part, that the Commis- 
sion may declare a company not to be a “gas utili- 
ty company” if it finds that ‘“(a) such company is 
primarily engaged in one or more businesses oth- 
er than the business of a gas utility company, and 
(b) by reason of the small amount of natural or 
manufactured gas distributed at retail by such 
company it is not necessary in the public interest 
or for the protection of investors and consumers 
that such company be considered a gas utility 
company for the purposes of [the Act].’”’ Rule 
10(a)(1) under the Act provides, further, that a 
company shall be exempt from the duties, liabili- 
ties and obligations imposed under the Act upon it 
as a “holding company” with respect to a subsidi- 
ary which, insofar as it is a public utility company, 
is declared not to be a “gas utility company” under 
Section 2(a)(4). Applicants state that for reasons 
stated in their amended application none of them 
is a “gas utility company” as defined in Section 
2(a)(4). 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than April 2, 1981, request in 
writing that a hearing be held on such matter, 
stating the nature of his interest, the reasons for 
such request, and the issues of fact or law raised 
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by said application which he desires to controvert; 
or he may request that he be notified if the Com- 
mission should order a hearing thereon. Any such 
request should be addressed: Secretary, Securi- 
ties and Exchange Commission, Washington, D.C. 
20549. A copy of such request should be served 
personally or by mail upon the applicants at the 
above-stated address and proof of service (by affi- 
davit or, in the case of an attorney-at-law, by cer- 
tificate) should be filed with the request. At any 
time after said date, the application, as amended 
or as it may be further amended, may be granted 
in the manner provided in Rule 23 of the General 
Rules and Regulations promulgated under the Act, 
* or the Commission may take such other action as 
it deems appropriate. Persons who request a 
hearing or advice as to whether a hearing is or- 
dered will receive any notices and orders issued in 
this matter, including the date of the hearing (if or- 
dered) and any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY 
ACT OF 1935 
Release No. 21953/March 5, 1981 


SEE 


SECURITIES ACT OF 1933 
Release No. 6296/March 5, 1981 





TRUST INDENTURE ACT OF 1939 





TRUST INDENTURE ACT OF 1939 
Release No. 613/February 27, 1981 


SEE 


SECURITIES ACT OF 1933 
Release No. 6295/February 27, 1981 
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TRUST INDENTURE ACT OF 1939 
Release No. 614/March 5, 1981 


SEE 


SECURITIES ACT OF 1933 
Release No. 6296/March 5, 1981 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11651/February 27, 1981 


SEE 


SECURITIES ACT OF 1933 
Release No. 6295/February 27, 1981 


INVESTMENT COMPANY ACT OF 1940 
Release No. 11652/February 27, 1981 


In the Matter of 


TWENTIETH CENTURY INVESTORS, INC. 
and 

INVESTORS RESEARCH CORPORATION 
605 West 47th Street 

Kansas City, MO 64112 


(812-4330) 


ORDER PURSUANT TO SECTION 6(c) OF THE 
ACT EXEMPTING CERTAIN TRANSACTIONS 
AND CLASSES OF TRANSACTIONS FROM THE 
PROVISIONS OF SECTION 17(e)(1) OF THE 
ACT 


On January 13, 1981, a notice was issued (Invest- 
ment Company Act Release No. 11549) of an ap- 
plication filed by Twentieth Century Investors, Inc. 
(“Twentieth Century”), an open-end, diversified, 
management investment company registered un- 
der the Investment Company Act of 1940 (‘‘Act’), 
and Investors Research Corporation (‘‘Re- 
search’), investment adviser to Twentieth Centu- 
ry, on July 3, 1978, with seven subsequent 
amendments. The application, as amended, re- 
quested a conditional order of the Commission 
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pursuant to Section 6(c) of the Act, exempting cer- 
tain past transactions and proposed classes of 
transactions from the provisions of Section 
17(e)(1) of the Act. The notice gave interested 
persons an opportunity to request a hearing, and 
stated that an order disposing of the application 
would be issued as of course unless a hearing 
should be ordered. No request for a hearing has 
been filed and the Commission has not ordered a 
hearing. 


The matter has been considered, and it is found 
that the granting of the application is appropriate 
in the public interest and consistent with the pro- 
tection of investors and the purposes fairly intend- 
ed by the policy and provisions of the Act. Accord- 
ingly, 


IT IS ORDERED, pursuant to Section 6(c) of the 
Act, that the application for exemption from the 
provisions of Section 17(e)(1) of the Act in con- 
nection with the receipt by Research of certain es- 
crowed payments from Thompson & McKinnon 
Securities, Inc., be, and hereby is granted, effec- 
tive forthwith. 


IT IS FURTHER ORDERED, pursuant to Section 
6(c) of the Act, that the application for exemption 


from the provisions of Section 17(e)(1) of the Act 
in connection with the receipt by Research of fu- 
ture payments from brokers leasing its computer 
programs and to which portfolio brokerage of 
Twentieth Century is directed by Research, be, 
and hereby is, granted, effective forthwith, subject 
to the following express conditions: 


(1) The aggregate of all payments to Research 
from participating brokers will be limited to an 
amount that will not exceed the out-of-pocket cost 
to Research and its affiliates for the computer 
hardware and attendant system software needed 
for the operation of its computer programs. 


(2) Research will submit quarterly reports to the 
board of directors of Twentieth Century. These re- 
ports will include: (a) the portfolio turnover rate in 
the preceding quarter for each of Twentieth Centu- 
ry’s two portfolios, as compared with their respec- 
tive rates for the preceding three years and an 
identification and explanation of any portfolio 
transaction during the quarter where a security 
was sold within sixty days of its purchase; (b) the 
brokerage commission rates paid in the preceding 
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quarter to participating brokers, together with the 
brokers’ rates charged other customers (and an 
annual letter from the independent auditors of 
participating brokers affirming that Twentieth Cen- 
tury had received “most favored customer” treat- 
ment from the participating brokers); (c) an evalu- 
ation of the quality of execution provided by the 
participating brokers, including identification and 
explanation of any portfolio transaction where a 
participating broker failed to comply with specia! 
instructors, where there was an unauthorized ma- 
terial delay in executing an order, where a sale 
was made at a price less than 95% of the price at 
the time of placing a sell order, or where a pur- 
chase was made at more than 105% of the price of 
the security at the time of placing a buy order. 


(3) Twentieth Century’s board of directors will re- 
view the quarterly reports and will evaluate Re- 
search’s performance in dealing on behalf of 
Twentieth Century with the participating brokers. 
After the review of each report, the board will vote 
on whether to approve Research’s actions. Ap- 
proval by a majority of Twentieth Century’s full 
board of directors and by a majority of its disinter- 
ested directors will be required in order that the 
leasing arrangements continue without compensa- 
tion for harm. 


(4) Research agrees to reimburse Twentieth Cen- 
tury for any harm to Twentieth Century that might 
result from the leasing arrangements between Re- 
search and the participating brokers as a result of 
excessive portfolio turnover, excessive brokerage 
expenses, or poor execution of portfolio transac- 
tions. To obtain reimbursement for harm, a majori- 
ty of Twentieth Century’s disinterested directors 
must request it. Research will pay, without 
recourse, any such requested amounts that do 
not exceed amounts it received from participating 
brokers during the quarter or quarters for which re- 
imbursement is sought. With regard to claims for 
reimbursement in excess of leasing payments re- 
ceived from participating brokers in the quarter in 
question, Research reserves the right to present a 
good faith defense to a court of competent juris- 
diction. 


(5) Research will lease its computer programs 
only to brokers that agree to provide brokerage 
services to Twentieth Century at commission rates 
that are (a) at least as favorable as those charged 
their most favored customers on transactions of 
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similar magnitude to those of Twentieth Century 
and (b) no greater than usual and customary bro- 
kerage commission rates. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11653/February 27, 1981 


In the Matter of 


NORTH STAR REGIONAL FUND, INC. 
and 

INVESTMENT ADVISERS, INC. 

600 Dain Tower 

Minneapolis, MN 55402 


(812-4768) 


NOTICE OF FILING OF AN APPLICATION FOR 
AN ORDER PURSUANT TO SECTION 17(b) OF 
THE ACT EXEMPTING A PROPOSED TRANS- 
FER OF ASSETS FROM THE PROVISIONS OF 
SECTION 17(a) OF THE ACT 


NOTICE IS HEREBY GIVEN that North Star Re- 
gional Fund, Inc. (“North Star’), an open-end, di- 
versified management investment company, and 
Investment Adviser, Inc. (“IAI”) (collectively, ‘““Ap- 
plicants’’), filed an application on November 17, 
1980, and an amendment thereto on February 4, 
1981, requesting an order of the Commission, pur- 
suant to Section 17(b) of the Investment Company 
Act of 1940 (“Act”), exempting from the provisions 
of Section 17(a) of the Act the proposed transfer 
from IAI to North Star of an interest and commit- 
ment in Pathfinder Venture Capital Fund, A Limit- 
ed Partnership (‘Pathfinder’). All interested per- 
sons are referred to the application on file with the 
Commission for a statement of the representations 
contained therein, which are summarized below. 


Applicants state that North Star was incorporated 
in Minnesota on February 1, 1980, and on January 
26, 1981, had an authorized capital of 10,000,000 
shares of common stock, par value $.01 per 


362/SEC DOCKET 


share, of which 787,600 shares were outstanding, 
and net assets of approximately $10,179,994. IAI 
has been the investment adviser and manager of 
North Star since North Star was organized. 


Applicants further state that Pathfinder was organ- 
ized on October 6, 1980, after it had received 
commitments from ten institutional investors, 
including IAI, and one individual to invest a total of 
$15,500,000 as limited partners. The general part- 
ner of Pathfinder also committed to an investment 
of $200,000. 


According to the application, thirty-five percent of 
the aggregate commitments, or $5,495,000, was 
paid to Pathfinder on or shortly after September 
24, 1980, including $175,000 paid by IAI. Subse- 
quently, Pathfinder received commitments from 
two additional investors aggregating $3,300,000. 
The balance of the commitments is payable in 
successive installments of 25 percent, 20 percent 
and 20 percent upon at least 30 days prior written 
notice from the general partner of Pathfinder, pro- 
vided that the last two installments shall not be 
payable prior to September 23, 1981. 


According to the application, Pathfinder intends to 
invest in new and early-stage businesses, es- 
pecially those engaged in the medical devices/ 
instruments and computer/data communications 
industries. It is estimated that investments will be 
made in 20 to 30 companies, about half of which 
will be located in Minnesota. Applicants state that 
Pathfinder intends to use approximately 25 per- 
cent to 35 percent of its capital investment to or- 
ganize and own a small business investment com- 
pany which will borrow, as needed, up to an 
estimated $15,000,000 with the support of the 
Small Business Administration for venture capital 
investments. 


Applicants represent that all partners of Pathfinder 
will share in 80 percent of the net profits or gains 
of Pathfinder proportionately on the basis of their 
capital accounts and the general partner will be al- 
located the remaining 20 percent. However, not 
more than 35 percent of the 20 percent allocated 
to the general partner may be paid to the general 
partner until after the limited partners have been 
distributed an amount equal to 100 percent of their 
capital contributions. Net losses of Pathfinder will 
be shared proportionately by all partners on the 
basis of their capital accounts except that losses 
in excess of the capital contributions will be allo- 
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cated to the general partner. The application 
states that all realized net profits and gains of 
Pathfinder allocated to the limited partners will be 
distributed at least annually. According to the ap- 
plication, the general partner in Pathfinder is a 
general partnership, the principals of which are 
three individuals with substantial experience in 
venture capital financing and in the medical and 
computer industries. 


Applicants state that North Star management had 
considered making an investment in Pathfinder for 
several months prior to September 23, 1980. On 
that date, North Star's board of directors met and 
authorized a $500,000 investment by North Star in 
Pathfinder, subject to certain conditions. To facili- 
tate the eventual acquisition of the $500,000 inter- 
est by North Star in Pathfinder, |Al made a formal 
commitment, and paid the first installment of 
$175,000, on September 24, 1980. Applicants rep- 
resent that North Star's directors have approved, 
subject to the approval of North Star's sharehold- 
ers, proposed revisions in North Star's investment 
restrictions to permit it to invest up to 5 percent of 
the value of its total assets in venture capital 
funds. Applicants further state that if North Star’s 
shareholders approve the proposed changes in in- 
vestment restrictions, it is expected that North Star 
will make a commitment to invest (and pay the in- 
stallment(s) previously paid by IAI thereunder) 
$500,000 in Pathfinder at such time as the follow- 
ing three conditions are satisfied: (1) North Star 
has total assets of $10,000,000; (2) Applicants 
have received an order from the Commission al- 
lowing the acquisition; and (3) North Star has re- 
ceived assurances that the acquisition will not 
jeopardize the registration of its shares in the 
various states in which its shares are offered. In 
addition to those conditions, North Star will not 
make such commitment and investment unless its 
board of directors ratifies its earlier action 
permitting such commitment and investment, and 
determines that there have been no material ad- 
verse developments affecting the proposed invest- 
ment in Pathfinder, that determination to take 
place shortly before the commitment and invest- 
ment are made. Applicants agree that if North Star 
does not make a commitment to invest in Pathfind- 
er (and pay the installment(s) previously paid by 
IAl thereunder) within 90 days of the granting of a 
Commission order allowing the acquisition, the 
commitment and investment will not be made with- 
out a further order of the Commission. When and if 
the conditions set forth above are met, and the 


Volume 22, No. 3, March 17, 1981 


board of directors of North Star takes the actions 
referred to above, IAI will transfer its $500,000 
commitment to North Star, and will be reimbursed, 
without interest, for the installment(s) paid under 
that commitment. 


Section 17(a) of the Act provides, in part, that it 
shall be unlawful for any affiliated person of a reg- 
istered investment company acting as principal 
knowingly to sell any security or other property to 
such registered investment company. Section 
2(a)(3)(E) defines an affiliated person as an in- 
vestment company to include its investment advis- 
er. Section 17(b) of the Act provides, in part, that 
the Commission, upon application, shall exempt a 
transaction prohibited by Section 17(a) if the evi- 
dence establishes that the terms of the proposed 
transaction, including the consideration to be paid 
or received, are reasonable and fair and do not in- 
volve overreaching on the part of any person con- 
cerned, and that the proposed transaction is con- 
sistent with the policy of the registered investment 
company concerned and with the general pur- 
poses of the Act. 


Applicants state that a number of other sophistica- 
ted investors have already invested in Pathfinder 
upon exactly the same terms as it is anticipated 
that North Star will invest. IAI will transfer its entire 
interest and commitment in Pathfinder to North 
Star, and will be reimbursed, without interest, for 
the installment(s) paid under that commitment. IAI 
will receive no compensation or profit upon the 
transfer of its interest and commitment. A condi- 
tion to the transfer of the $500,000 interest and 
commitment to invest in Pathfinder is the approval 
by North Star shareholders of the revisions of 
North Star’s investment restrictions to permit such 
an investment. Applicants believe that the terms of 
the proposed transfer are fair and reasonable and 
do not involve overreaching on the part of any per- 
son concerned, and that at the time the proposed 
transfer occurs it will be consistent with the poli- 
cies of North Star and with the general purposes 
of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than March 23, 1981, at 5:30 
p.m., submit to the Commission in writing a re- 
quest for a hearing on the application accom- 
panied by a statement as to the nature of his inter- 
est, the reason for such request, and the issues, if 
any, of fact or law proposed to be controverted, or 
he may request that he be notified if the Commis- 
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sion shall order a hearing thereon. Any such com- 
munication should be addressed: Secretary, Secu- 
rities and Exchange Commission, Washington, 
D.C. 20549. A copy of such request shall be 
served personally or by mail upon Applicants at 
the address stated above. Proof of such service 
(by affidavit or, in the case of an attorney-at-law, 
by certificate) shall be filed contemporaneously 
with the request. As provided by Rule 0-5 of the 
Rules and Regulations promulgated under the Act, 
an order disposing of the application will be issued 
as of course following said date unless the Com- 
mission thereafter orders a hearing upon request 
or upon the Commission’s own motion. Persons 
who request a hearing, or advice as to whether a 
hearing is ordered, will receive any notices and or- 
ders issued in this matter, including the date of the 
hearing (if ordered) and any postponements there- 
of. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11654/February 27, 1981 


In the Matter of 
BARCLAYS NORTH AMERICAN FINANCE, INC. 


% Paul B. Ford, Jr., Esq. 
Simpson Thacher & Bartlett 
One Battery Park Plaza 
New York, New York 10004 


(812-4813) 


NOTICE OF APPLICATION PURSUANT TO SEC- 
TION 6(c) OF THE ACT EXEMPTING APPLICANT 
FROM ALL PROVISIONS OF THE ACT 


NOTICE IS HEREBY GIVEN that Barclays North 
American Finance, Inc. (“Applicant”), filed an ap- 
plication on January 30, 1981, for an order of the 
Commission, pursuant to Section 6(c) of the In- 
vestment Company Act of 1940 (‘‘Act’”), exempting 
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Applicant from all provisions of the Act. All inter- 
ested persons are referred to the application on 
file with the Commission for a statement of the 
representations made therein, which are summa- 
rized below. 


Applicant states that it was organized on January 
28, 1981, as a corporation under the laws of the 
state of Delaware. According to the application, no 
capital stock or other securities of Applicant have 
been issued to date. Applicant states that all of the 
outstanding shares of its capital stock will be pur- 
chased and owned, directly or indirectly, by 
Barclays Bank Limited (“BBL”), a United Kingdom 
commercial bank. The application represents that 
Applicant’s sole business will be the provision of 
funds to BBL or subsidiaries of BBL and that sub- 
stantially all the Applicant’s assets will consist of 
amounts receivable from BBL or its subsidiaries. 


Applicant proposes to issue and sell in the United 
States long-term debt securities (‘Securities’). 
Applicant represents that BBL will unconditionally 
guarantee payment of principal, interest and pre- 
mium, if any, on the Securities. According to the 
application, the guarantees of BBL may be extend- 
ed on a subordinated basis in order to comply with 
provisions of instruments pursuant to which BBL 
has issued and sold long-term debt securities out- 
side the United States. Applicant represents that 
its offerings of securities will be limited to offerings 
of the Securities. 


Applicant states that BBL is a foreign bank holding 
company registered as such with the Board of 
Governors of the Federal Reserve System and 
subject to the Bank Holding Company Act of 1956. 
The application indicates that the scope of BBL’s 
activities in the United States is limited by and reg- 
ulated under the Bank Holding Company Act of 
1956. In connection with a proposed offering of 
commercial paper and long-term debt securities in 
the United States, BBL filed an application for an 
order of the Commission pursuant to Section 6(c) 
of the Act exempting it from all provisions of the 
Act. A conditional order of exemption was granted 
to BBL by the Commission on March 14, 1980, (In- 
vestment Company Act Release No. 11090). 


Applicant represents that, prior to issuance, the 
Securities shall have received one of the three 
highest investment grade ratings from at least one 
nationally recognized statistical rating organization 
and Applicant shall have certified in writing to its 
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United States counsel that such rating has been 
received; provided, however, that no such rating 
shall be required to be obtained if in the opinion of 
Applicant's United States counsel, having taken 
into account for the purposes thereof the doctrine 
of “integration” referred to in various releases and 
no-action letters made public by the Commission, 
an exemption from registration is available with re- 
spect to such issue under Section 4(2) of the Se- 
curities Act of 1933 (1933 Act.”). 


Applicant states that, in the case of a public offer- 
ing of the Securities in the United States, prior to 
offering the Securities, it would file a registration 
statement under the 1933 Act with the Commis- 
sion and would not sell the Securities until the reg- 
istration statement was declared effective by the 
Commission. The application states that Applicant 
and BBL would comply with the prospectus deliv- 
ery requirements of the 1933 Act in connection 
with the offering and sale of the Securities. In the 
case of an offering of the Securities in the United 
States not requiring registration under the 1933 
Act, the application states that Applicant and BBL 
would undertake to provide any offeree to whom 
they offer the Securities in the United States a 
memorandum at least as comprehensive as mem- 
oranda coustomarily used in such offerings of 
long-term debt securities in the United States. Ap- 
plicant states that the memorandum would also 
include a description of material differences be- 
tween United States and United Kingdom general- 
ly accepted accounting principles. In the event of 
subsequent offerings, Applicant represents that 
the memorandum would be updated at the time 
thereof to reflect material changes in the respec- 
tive financial positions of Applicant and BBL. Ap- 
plicant consents to having any order granting the 
relief requested under Section 6(c) of the Act ex- 
pressly conditioned upon its compliance with its 
undertaking regarding disclosure memoranda. 


Applicant undertakes that in connection with any 
issuance of Securities, Applicant and BBL would 
appoint an agent to accept service of process in 
any action based on the Securities and instituted 
in any state or federal court by any holder thereof. 
Applicant further undertakes that Applicant and 
BBL would accept jurisdiction in any state or fed- 
eral court located in New York in any action based 
on the Securities instituted by any holder. The ap- 
plication states that the appointment of agent for 
service of process and the consent to jurisdiction 
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shall be irrevocable until the amounts due and to 
become due on the Securities have been paid. 


Section 3(a)(3) of the Act defines investment com- 
pany to mean ‘any issuer which is engaged or 
proposes to engage in the business of investing, 
reinvesting, owning, holding, or trading in securi- 
ties, and owns or proposes to acquire investment 
securities having a value exceeding 40 per centum 
of the value of such issuer’s total assets (exclusive 
of Government securities and cash items) on an 
unconsolidated basis.” The application states that 
the Applicant may be deemed an investment com- 
pany under the Act on the grounds that the docu- 
mentation evidencing the advances to, or deposits 
with, BBL or its subsidiaries of the proceeds of the 
sales of the Securities may be deemed “invest- 
ment securities” under Section 3(a) of the Act and 
would constitute more than 40% of the total assets 
of the Applicant. 


Section 6(c) of the Act provides, in pertinent part, 
that the Commission, by order upon application, 
may conditionally or unconditionally exempt any 
person, security or transaction, or any class or 
classes of persons, securities, or transactions, 
from any provision under the Act or any rule or 
regulation thereunder, if and to the extent that 
such exemption is necessary or appropriate in the 
public interest and consistent with the protection 
of investors and the purposes fairly intended by 
the policy and provisions of the Act. 


Applicant submits that in functioning solely as a 
wholly-owned finance subsidiary of BBL, it is 
merely the vehicle through which any sale of the 
Securities would be accomplished. Applicant 
states that BBL has already been granted an ex- 
emption from the Act and is thus permitted to sell 
directly long-term debt securities in the United 
States. Applicant asserts that the same policy con- 
siderations pursuant to which the Commission 
granted an exemption to BBL should apply in Ap- 
plicant’s request for exemption from the Act pursu- 
ant to Section 6(c) of the Act. Applicant further 
submits that its obligations would be uncondition- 
ally guaranteed by BBL with the effect that holders 
of the Securities would look to BBL as the ultimate 
obligor, and the terms of the BBL guarantee would 
determine the nature of the investment. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than March 23, 1981, at 5:30 
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p.m., submit to the Commission in writing a re- 
quest for a hearing on the application accom- 
panied by a statement as to the nature of his inter- 
est, the reason for such request, and the issues, if 
any, of fact or law proposed to be controverted, or 
he may request that he be notified if the Commis- 
sion shall order a hearing thereon. Any such com- 
munication should be addressed: Secretary, Secu- 
ries and Exchange Commission, Washington, 
D.C. 20549. A copy of such request shall be 
served personally or by mail upon Applicant at the 
address stated above. Proof of such service (by 
affidavit or, in the case of an attorney-at-law, by 
certificate) shall be filed contemporaneously with 
the request. As provided by Rule 0-5 of the Rules 
and Regulations promulgated under the Act, an or- 
der disposing of the application will be issued as 
of course following said date unless the Commis- 
sion thereafter orders a hearing upon request or 
upon the Commission’s own motion. Persons who 
request a hearing, or advice as to whether a hear- 
ing is ordered, will receive any notices and orders 
isssued in this matter, including the date of the 
hearing (if ordered) and any postponements there- 
of. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11655/February 27, 1981 


In the Matter of 


EDWARD D. JONES & CO. TAX-FREE TRUST 
421 Seventh Avenue 
Pittsburgh, Pennsylvania 15219 


(812-4774) 


ORDER PURSUANT TO SECTION 6(c) OF THE 
ACT GRANTING EXEMPTIONS FROM THE PRO- 
VISIONS OF SECTION 2(c)(41) OF THE ACT 
AND RULES 2a-4 AND 22c-1 THEREUNDER. 


Edward D. Jones & Co. Tax-Free Trust (‘‘Appli- 
cant’), registered under the Investment Company 
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Act of 1940 (‘Act’) as an open-end, diversified, 
management investment company, filed an appli- 
cation on December 1, 1980, and an amendment 
thereto on January 2, 1981, requesting an order of 
the Commission, pursuant to Section 6(c) of the 
Act, exempting Applicant from the provisions of 
Section 2(a)(41) of the Act and Rules 2a-4 and 
22c-1 under the Act to the extent necessary to 
permit Applicant to compute its net asset value per 
share, for the purposes of effecting sales, redemp- 
tions and repurchases of its shares, according to 
the amortized cost method of valuing portfolio se- 
curities. 


On January 26, 1981, a notice (Investment Com- 
pany Act Release No. 11585) was issued of the fil- 
ing of the application. The notice gave interested 
persons an opportunity to request a hearing and 
stated that an order disposing of the application 
would be issued as of course unless a hearing 
should be ordered. No request for a hearing has 
been filed, and the Commission has not ordered a 
hearing. 


The matter having been considered, it is found 
that the granting of the requested exemptions is 
appropriate in the public interest and consistent 
with the protection of investors and the purposes 
fairly intended by the policy and provisions of the 
Act. Accordingly, 


IT IS ORDERED, pursuant to Section 6(c) of the 
Act, that the application for exemption from the 
provisions of Section 2(a)(41) of the Act and Rules 
2a-4 and 22c-1 thereunder, to the extent re- 
quested, be and hereby is, granted, effective forth- 
with subject to the following conditions to which 
Applicant has consented: 


1. In supervising Applicant's operations and 
delegating special responsibilities involving portfo- 
lio management to Applicant’s investment adviser, 
Applicant’s Board of Trustees undertakes—as a 
particular responsibility within its overall duty of 
care owed to Applicant's shareholders—to estab- 
lish procedures reasonably designed, taking into 
account current market conditions and Applicant’s 
investment objectives, to stabilize Applicant’s net 
asset value per share, as computed for the pur- 
pose of distribution, redemption and repurchase, 
at $1.00 per share. 


2. Included within the procedures to be adopted 
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by the Board of Trustees shall be the following du- 
ties and responsibilities: 


(a) Review by the Board of Trustees, as 
it deems appropriate and at such inter- 
vals as are reasonable in light of current 
market conditions, to determine the ex- 
tent of deviation, if any, of the net asset 
value per share as determined by using 
available market quotations from Appli- 
cant’s $1.00 amortized cost price per 
share, and the maintenance of records 
of such review.' 


(b) In the event such deviation from Ap- 
plicant’s $1.00 amortized cost price per 
share exceeds '% of 1 percent, a re- 
quirement that the Board of Trustees 
will promptly consider what action, if 
any, should be initiated by it. 


(c) Where the Board of Trustees be- 
lieves that the extent of any deviation 
from Applicant’s $1.00 amortized cost 
price per share may result in material 
dilution or other unfair results to inves- 
tors or existing shareholders, it shall 
take such action as it deems appropri- 
ate to eliminate or to reduce to the ex- 
tent reasonably practicable such dilution 
or unfair results, which may include: re- 
deeming shares in kind; selling portfolio 
instruments prior to maturity to realize 
capital gains or losses, or to shorten 
Applicant's average portfolio maturity; 
withholding dividends; or utilizing a net 
asset value per share as determined by 
using available market quotations. 


3. Applicant will maintain a dollar-weighted aver- 
age portfolio maturity appropriate to its objective 
of maintaining a stable net asset value per share; 





1 To fulfill this condition, Applicant states that it in- 
tends to use actual quotations or estimates of mar- 
ket value reflecting current market conditions cho- 
sen by its Board of Trustees in the exercise of its 
discretion to be appropriate indicators of value, 
which may include among others, (i) quotations or 
estimates of market value for individual portfolio 
instruments, or (ii) values obtained from yield data 
relating to classes of money market instruments 
published by reputable sources. 
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provided, however, that Applicant will neither (a) 
purchase any instrument with a remaining maturity 
of greater than one year, nor (b) maintain a dollar- 
weighted average portfolio maturity which exceeds 
120 days.? 


4. Applicant will record, maintain, and preserve 
permanently in an easily accessible place a writ- 
ten copy of the procedures (and any modifications 
thereto) described in condition 1 above, and Appli- 
cant will include in the minutes of Board of Trust- 
ees’ meetings and will record, maintain and pre- 
serve for a period of not less than six years (the 
first two years in an easily accessible place) a writ- 
ten record of the Board’s considerations and ac- 
tions taken in connection with the discharge of its 
responsibilities, as set forth above. The docu- 
ments preserved pursuant to this condition shall 
be subject to inspection by the Commission in ac- 
cordance with Section 31(b) of the Act, as if such 
documents were records required to be main- 
tained pursuant to rules adopted under Section 
31(a) of the Act. 


5. Applicant will limit its portfolio investments, 
including repurchase agreements, to those United 
States dollar-denominated instruments which the 
Board of Trustees determines present minimal 
credit risks, and which are of “high quality” as de- 
termined by any major rating service or, in the 
case of any instrument that is not rated, of compa- 
rable quality as determined by the Board. 


6. Applicant will include in each of its quarterly re- 
ports, as an attachment to Form N-1Q, a state- 
ment as to whether any action pursuant to condi- 
tion 2(c) above was taken during the preceding 
fiscal quarter and, if any such action was taken, 
will describe the nature and circumstances of such 
action. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








2 In fulfilling this condition, if the disposition of a 
portfolio security results in a dollar-weighted aver- 
age portfolio maturity in excess of 120 days, Appli- 
cant will invest its available cash in such a manner 
as to reduce the dollar-weighted average portfolio 
maturity to 120 days or less as soon as reasona- 
bly practicable. 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11656/February 27, 1981 


In the Matter of 


THE TAX FREE MONEY FUND, INC. 
605 Third Avenue 
New York, New York 10158 


(812-4789) 


ORDER PURSUANT TO SECTION 6(c) OF THE 
ACT EXEMPTING APPLICANT FROM THE PRO- 
VISIONS OF SECTION 2(a)(41) OF THE ACT 
AND RULES 2a-4 AND 22c-1 THEREUNDER 


The Tax Free Money Fund, Inc. (“Applicant”), an 
open-end, diversified management investment 
company registered under the Investment Com- 
pany Act of 1940 (‘Act’), filed an application on 
December 23, 1980, and an amendment thereto 
on January 21, 1981, for an order of the Commis- 
sion, pursuant to Section 6(c) of the Act, ex- 
empting Applicant from the provisions of Section 
2(a)(41) of the Act and Rules 2a-4 and 22c-1 
thereunder to the extent necessary to permit Ap- 
plicant to calculate its net asset value per share 
using the amortized cost method of valuation. 


On January 30, 1981, a notice (Investment Com- 
pany Act Release No. 11596) was issued of the fil- 
ing of said application. The notice gave interested 
persons an opportunity to request a hearing, and 
stated that an order disposing of the matter would 
be issued as of course unless a hearing should be 
ordered. No request for a hearing has been filed, 
and the Commission has not ordered a hearing. 


The matter has been considered, and it is found 
that the granting of the requested exemptions is 
appropriate in the public interest and consistent 
with the protection of investors and the purposes 
fairly intended by the policy and provisions of the 
Act. Accordingly, 


IT IS ORDERED, pursuant to Section 6(c) of the 
Act, that the application for exemption from the 
provisions of Section 2(a)(41) of the Act and Rules 
2a-4 and 22c-1 thereunder, to the extent re- 
quested, be, and hereby is, granted, effective 
forthwith, subject to the following conditions to 
which Applicant has consented: 
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1. In supervising Applicant’s operations and 
delegating special responsibilities involving portfo- 
lio management to Applicant’s investment adviser, 
Applicant's board of directors undertakes—as a 
particular responsibility within the overall duty of 
care owed to its shareholders—to establish proce- 
dures reasonably designed, taking into account 
current market conditions and Applicant’s invest- 
ment objectives, to stabilize Applicant’s net asset 
value per share, as computed for the purposes of 
distribution, redemption and repurchase, at $1.00 
per share. 


2. Included within the procedures to be adopted 
by the board of directors shall be the following: 


(a) Review by the board of directors, as 
it deems appropriate and at such inter- 
vals as are reasonable in light of current 
market conditions, to determine the ex- 
tent of deviation, if any, of the net asset 
value per share as determined by using 
available market quotations from Appli- 
cant’s $1.00 amortized cost price per 
share, and the maintenance of records 
of such review; 


(b) In the event such deviation from Ap- 
plicant’s $1.00 amortized cost price per 
share exceeds 12 of 1 percent, a re- 
quirement that the directors will prompt- 
ly consider what action, if any, should 
be initiated. 


(c) Where the board of directors be- 
lieves the extent of any deviation from 
Applicant’s $1.00 amortized cost price 
per share may result in material dilution 
or other unfair results to investors or ex- 
isting shareholders, it shall take such 
action as it deems appropriate to elimi- 
nate or to reduce to the extent reasona- 





' To fulfill this condition, Applicant intends to use 
actual quotations or estimates of market value re- 
flecting current market conditions chosen by the 
directors in the exercise of their discretion to be 
appropriate indicators of value which may include, 
inter alia, (1) quotations or estimates of market 
value for individual portfolio instruments, or (2) 
values obtained from yield data relating to classes 
of municipal securities published by reputable 
sources. 
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bly practicable such dilution or unfair re- 
sults, which may include: redemption of 
shares in kind; selling portfolio instru- 
ments prior to maturity to realize capital 
gains or losses, or to shorten the aver- 
age maturity of portfolio instruments of 
Applicant; withholding dividends; or 
utilizing a net asset value per share as 
determined by using market quotations. 


3. Applicant shall maintain a dollar-weighted aver- 
age portfolio maturity appropriate to its objective 
of maintaining a stable net asset value per share; 
provided, however, that it will not (a) purchase any 
instrument with a remaining maturity of greater 
than one year, or (b) maintain a dollar-weighted 
average portfolio maturity in excess of 120 days?. 


4. Applicant will record, maintain, and preserve 
permanently in an easily accessible place a writ- 
ten copy of the procedures (and any modifications 
thereto) described in paragraph 1, above, and Ap- 
plicant will record, maintain and preserve for a pe- 
riod of not less than six years (the first two years 
in an easily accessible place) a written record of 
the directors’ consideration and actions taken in 
connection with the discharge of their responsibili- 
ties, as set forth above, to be included in the min- 
utes of the directors’ meetings. The documents 
preserved pursuant to this condition shall be sub- 
ject to inspection by the Commission in accord- 
ance with Section 31(b) of the Act, as if such doc- 
uments were records required to be maintained 
pursuant to rules adopted under Section 31(a) of 
the Act. 


5. Applicant will limit its portfolio investments, 
including repurchase agreements, to those United 
States dollar denominated instruments which the 
directors determine present minimal credit risks, 
and which are of “high quality” as determined by 
any major rating service or, in the case of any in- 
strument that is not rated, of comparable quality 
as determined by the directors. 





2 In fulfilling this condition, if the disposition of a 
portfolio security results in a dollar-weighted aver- 
age portfolio maturity in excess of 120 days, Appli- 
cant wili invest its available cash in such a manner 
as to reduce the dollar-weighted average portfolio 
maturity to 120 days or less as soon as reasona- 
bly practicable. 
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6. Applicant will include in each quarterly report, 
as an attachment to Form N-1Q, a statement as 
to whether any action pursuant to paragraph 2(c) 
above was taken during the preceding fiscal quar- 
ter and, if any such action was taken, will describe 
the nature and circumstances of such action. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11657/February 27, 1981 


In the Matter of 


TECHNOLOGY FUND, INC. 
KEMPER TOTAL RETURN FUND, INC. 
KEMPER GROWTH FUND, INC. 
KEMPER SUMMIT FUND, INC. 
KEMPER INCOME AND CAPITAL 
PRESERVATION FUND, INC. 
KEMPER MUNICIPAL BOND FUND, INC. 
KEMPER OPTION INCOME FUND, INC. 
KEMPER HIGH YIELD FUND, INC. 
KEMPER FUND FOR GOVERNMENT 
GUARANTEED SECURITIES, INC. 
KEMPER FINANCIAL SERVICES, INC. 
120 South LaSalle Street 
Chicago, Illinois 60603 


(812-4754) 


NOTICE OF FILING OF APPLICATION FOR AN 
ORDER PURSUANT TO SECTION 6(c) OF THE 
ACT GRANTING AN EXEMPTION FROM THE 
PROVISIONS OF SECTION 22(d) OF THE ACT 
AND RULE 22d-1 THEREUNDER 


NOTICE IS HEREBY GIVEN that Technology 
Fund, Inc. (“Technology Fund’), Kemper Total 
Return Fund, Inc. (“Total Return Fund’), Kemper 
Growth Fund, Inc. (“Growth Fund”), Kemper Sum- 
mit Fund, Inc. (“Summit Fund’), Kemper Income 
and Capital Preservation Fund, Inc. (“Income 
Fund”), Kemper Municipal Bond Fund, Inc. (‘“Mu- 
nicipal Fund”), Kemper Option Income Fund, Inc. 
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(“Option Fund”), Kemper High Yield Fund, Inc. 
(“High Yield Fund”), and Kemper Fund For Gov- 
ernment Guaranteed Securities, Inc. (“Govern- 
ment Fund”), each registered under the Invest- 
ment Company Act of 1940 (‘‘Act’’) as a 
diversified, open-end, management investment 
company (collectively, ‘“Funds’), and Kemper Fi- 
nancial Services, Inc. (“Kemper Financial’), prin- 
cipal underwriter and investment manager for such 
investment companies (hereinafter, Funds and 
Kemper Financial are referred to as ‘“Applicants’’), 
filed an application on October 24, 1980, and an 
amendment thereto on December 8, 1980, re- 
questing an order of the Commission, pursuant to 
Section 6(c) of the Act, exempting Applicants from 
the provisions of Section 22(d) of the Act and Rule 
22d-1 thereunder, to the extent necessary to per- 
mit the sale of shares of the Funds (and shares of 
such other registered open-end, management in- 
vestment companies for which Kemper Financial 
may serve as principal underwriter in the future) at 
net asset value, without imposition of normal sales 
charges and without regard to minimum initial in- 
vestment requirements, to employees of certain 
companies which are affiliates of Kemper Finan- 
cial who are participants in a non-tax qualified em- 
ployee benefit plan. All interested persons are re- 
ferred to the application on file with the 
Commission for a statement of the representations 
contained therein, which are summarized below. 


According to the application, each of the Funds is 
organized as a corporation under Maryland law 
and is currently engaged in a continuous public of- 
fering of its shares through Kemper as principal 
underwriter at public offering prices equal to net 
asset value plus a sales charge. Applicants state 
that sales charges on the Funds vary with the size 
of the purchase and, as set forth in the Funds’ pro- 
spectuses, range from .40% to 8.5% on Option 
Fund, Total Return Fund, Growth Fund, Summit 
Fund and Technology Fund and from .40% to 
4.00% on Government Fund. 


As stated in the application, Kemper Financial, a 
Delaware corporation which serves as principal 
underwriter for each of the Funds, is the parent 
and sole stockholder of Kemper Investors Life In- 
surance Company (“Kemper Life’) which under- 
writes and distributes, through life insurance 
agents, broker/dealers and others, a line of prod- 
ucts including life insurance, individual deferred 
annuities and tax-sheltered and group annuities. 
Annuity products frequently are offered, directly or 
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indirectly, as complements to other investment 
products or services of Kemper Financial. Kemper 
Financial in turn is a wholly-owned subsidiary of 
Kemper Corporation, a diversified, insurance and 
financial services holding company. (Kemper Cor- 
poration, Kemper Life and Kemper Financial, 
including any present subsidiaries of Kemper Cor- 
poration, and any Kemper Corporation or Kemper 
Financial subsidiaries acquired or formed subse- 
quent to the date of this application, hereinafter 
are referred to as the “Kemper Companies.) Ap- 
plicants state that as of July 1, 1980, the full time 
employees of the Kemper Companies (“Kemper 
Affiliated Employees’) totaled approximately 
12,655 including 221 at Kemper Financial, 46 at 
Kemper Life and 12,388 at Kemper Corporation 
and its other subsidiaries. 


Applicants propose to permit Kemper Affiliated 
Employees participating in an employee benefit 
plan (‘‘Plan’’) sponsored by the Kemper Com- 
panies to purchase shares of the Funds at net as- 
set value. Applicants state that participating 
Kemper Affiliated Employees will be able to invest 
without paying a sales charge, in any of the Funds 
through the Plan (i) by direct purchases, (ii) 
through payroll deduction, which will be made 
available to employees by certain Kemper Com- 
panies in the amount of $25.00 or more for each 
investment, or (iii) through automatic periodic 
bank checking account plans in the amount of 
$25.00 or more for each investment; provided that 
those Kemper Affiliated Employees who do not 
participate in the Plan either through payroll de- 
duction or automatic periodic bank checking ac- 
count plans would have to meet the appropriate 
Fund’s initial, and subsequent, minimum invest- 
ment requirements. Under the Plan, shares of 
more than one Fund may be purchased simultane- 
ously, and distributions on shares of the Funds ac- 
quired under the Plan may be reinvested at net as- 
set value. 


Applicants state that the Funds and DST, Inc., 
transfer agent for the Funds, have agreed that the 
transfer agency fees attributable to any account 
established by virtue of participation in the Plan 
will not exceed, as a percentage of assets, the 
fees paid by the Funds or their other shareholder 
accounts. Applicants also state that participants 
will agree not to resell Fund shares acquired 
through their participation in the Plan except by re- 
purchase or redemption by or for the account of 
the Fund issuing such shares. 
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Applicants assert that few, if any, individual or in- 
person group sales solicitations or presentations 
concerning the Plan will be made. According to the 
application, all Kemper Affiliated Employees will 
periodically receive a notice concerning the Plan, 
furnished at the expense of the Kemper Com- 
panies. That notice will describe the Funds and 
their investment objectives, indicate that invest- 
ments in the Plan would be at net asset value and 
detail the methods by which investments could be 
made. That notice would also indicate where addi- 
tional information concerning the Plan and the 
Funds, including prospectuses of the Funds, could 
be obtained. Applicants submit that in all cases a 
copy of the appropriate prospectus(es) would be 
furnished prior to the time any employee is 
permitted to enroll in the Plan. 


Section 22(d) of the Act provides, in pertinent part, 
that no registered investment company shall sell 
any redeemable security issued by it to any per- 
son except at a current public offering price de- 
scribed in the prospectus, and if such class of se- 
curity is being currently offered to the public by or 
through an underwriter, no principal underwriter of 
such security and no dealer shall sell any such se- 
curity to any person except at a current public of- 
fering price described in the prospectus. Rule 
22d-1 permits reductions in, or elimination of, the 
sales load charged upon the sale of shares under 
certain circumstances. Applicants submit that the 
sale of shares of the Funds to Kemper Affiliated 
Employees at net asset value under the Plan may 
conflict with the provisions of Section 22(d) of the 
Act and Rule 22d-1 thereunder. 


Applicants submit that while Rule 22d-—1(i) permits 
sales without any sales charge to certain employ- 
ees or affiliated persons of the Funds, this would 
not be available to employees of the Kemper 
Companies who are employed in positions that do 
not directly provide investment advice to, or dis- 
tribute shares of, the Funds. Applicants claim that 
an argument may be made that purchases of 
shares of the Funds at net asset value by Kemper 
Affiliated Employees under the Plan are permitted 
by Rule 22d-1(f), which permits the elimination of 
sales charges upon the sale pursuant to a uniform 
offer described in a prospectus and made to, inter 
alia, employee benefit plans not qualified under 
Section 401 of the Internal Revenue Code, provid- 
ed such non-qualified plans satisfy uniform criteria 
relating to the realization of economies of scale in 
sales effort and sales-related expense. Applicants 
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submit that it is not clear, however, that net asset 
value sales to the Kemper Affiliated Employees 
covered by the Plan would meet the “uniform of- 
fer” requirement of Rule 22d-1(f). 


Section 6(c) of the Act provides in pertinent part, 
that the Commission, by order upon application, 
may conditionally or unconditionally exempt any 
person, security or transaction, or any class or 
classes of persons, securities or transactions, 
from any provisions of the Act or of any rule there- 
under, if and to the extent that such exemption is 
necessary or appropriate in the public interest and 
consistent with the protection of investors and the 
purposes fairly intended by the policy and provi- 
sions of the Act. 


Applicants submit that investment by Kemper Affil- 
iated Employees pursuant to the Plan in shares of 
the Funds at net asset value is supported by policy 
considerations, that such sales should result in de- 
monstrable economies in sales effort and sales re- 
lated expense as compared with other sales and 
would not be unjustly discriminatory, and that the 
grant of the exemption requested by the applica- 
tion is appropriate in the public interest and con- 
sistent with the protection of investors and the pur- 
poses of Section 22(d) of the Act. Applicants 
further submit that the affiliation of the Funds with 
the Kemper Companies is the basis for a unique 
relationship, which can be expected to result in 
economies of sales effort and sales related ex- 
penses that justify elimination of all sales charges 
on the Funds’ shares purchased by participants in 
the Plan without discrimination against other em- 
ployee benefit plans or other purchasers of the 
Funds’ shares. 


According to the application, features of the Plan 
which are expected to give rise to economies of 
scale in sales effort and sales related expense 
are: (i) there will be little, if any, personal solicita- 
tion of participants by Kemper Financial, its repre- 
sentatives or by any other broker/dealers; (ii) em- 
ployees purchasing shares of any Fund through 
payroll deduction will have shares purchased for 
their accounts at each payroll date with payment 
for such shares being funnelled through Kemper 
Financial thus relieving the Funds from concerns 
about check clearance and delays in processing; 
and (iii) all eligible employees will receive periodic 
notice of the availability of the Plan, at the ex- 
pense of their employers. In addition, Applicants 
state that they believe that the proposed invest- 
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ments in the Funds’ shares would promote em- 
ployee incentive, goodwill and loyalty and that be- 
cause of the limitations on transfer agency fees 
attributable to any account established by virtue of 
participation in the Plan, shareholders not 
participating in the Plan will not be disadvantaged 
by establishment of Plan accounts nor will Plan 
accounts be subsidized by other shareholders’ ac- 
counts. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than March 23, 1981 at 5:30 
P.M., submit to the Commission in writing a re- 
quest for a hearing on the application accom- 
panied by a statement as to the nature of his inter- 
est, the reasons for such request and the issues, if 
any, of fact or law proposed to be controverted, or 
he may request that he be notified if the Commis- 
sion shall order a hearing thereon. Any such com- 
munication should be addressed: Secretary, Secu- 
rites and Exchange Commission, Washington, 
D.C. 20549. A copy of such request shall be 
served personally or by mail upon the Applicants 
at the address stated above. Proof of such service 
(by affidavit or, in the case of an attorney-at-law, 
by certificate) shall be filed contemporaneously 
with the request. As provided by Rule 0-5 of the 
Rules and Regulations promulgated under the Act, 
an order disposing of the application herein will be 
issued as of course following said date unless the 
Commission thereafter orders a hearing upon re- 
quest or upon the Commission’s own motion. Per- 
sons who request a hearing on advice as to 
whether a hearing is ordered, will receive any no- 
tices and orders issued in this matter, including 
notice of the date of the hearing (if ordered) and 
any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11658/March 2, 1981 


In the Matter of 


THE O-W FUND, INC. 
800 Garrett Building 

233 East Redwood Street 
Baltimore, Maryland 21202 


(812-4742) 


ORDER PURSUANT TO SECTION 6(c) OF THE 
ACT EXEMPTING APPLICANT FROM ALL PRO- 
VISIONS OF THE ACT. 


The O-W Fund, Inc. (‘Applicant’), a Maryland 
Corporation, filed an application on October 3, 
1980, and an amendment thereto on November 
28, 1980, for an order of the Commission pursuant 
to Section 6(c) of the Investment Company Act of 
1940 (‘Act’) exempting Applicant from all provi- 
sions of the Act. 


On February 2, 1981, a notice was issued (Invest- 
ment Company Act Release No. 11597) of the fil- 
ing of said application. The notice gave interested 
persons an opportunity to request a hearing and 
stated that an order disposing of the application 
would be issued as of course unless a hearing 
should be ordered. No request for a hearing has 
been filed, and the Commission has not ordered a 
hearing. 


The matter has been considered, and it is found 
that the granting of the requested exemption is ap- 
propriate in the public interest and consistent with 
the protection of investors and the purposes fairly 
intended by the policy and provisions of the Act. 
Accordingly, 


IT IS ORDERED, pursuant to Section 6(c) of the 
Act, that the application for exemption from all pro- 
visions of the Act be, and hereby is, granted, ef- 
fective forthwith, subject to the following condi- 
tions agreed to by Applicant: 


(1) That Applicant will not amend its charter to au- 
thorize more than 150,000 shares of its common 
stock or more than 100,000 shares of its preferred 
stock without first obtaining with respect to any 
such amendment an amended exemptive order 
from the Commission, or first registering with the 
Commission as an investment company. 
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(2) That, unless Applicant shall have first obtained 
an amended exemptive order from the Commis- 
sion in respect of its ceasing to do so, Applicant 
will continue to: 


(a) hold regular meetings of its share- 
holders on an annual basis for the pur- 
pose of electing directors and trans- 
acting such other business as may 
properly come before such meetings; 


(b) submit for shareholder ratification or 
approval at each annual meeting of 
shareholders the appointment of the in- 
dependent certified public accountants 
engaged by Applicant; 


(c) submit for shareholder approval or 
ratification at each annual meeting of 
shareholders the appointment of each 
investment adviser engaged by Appli- 
cant; and 


(d) furnish annually to the shareholders 
of Applicant audited financial state- 
ments of Applicant and a written report 
of Applicant’s operations by the Presi- 
dent of Applicant substantially in the 
form that Applicant has submitted to 
shareholders in the past. 


(3) That, unless Applicant shall have first obtained 
an amended exemptive order from the Commis- 
sion, or first registering with the Commission as an 
investment company, Applicant shall not knowing- 
ly make available to any broker or dealer regis- 
tered under the Securities Exchange Act of 1934 
(“1934 Act”) any financial information concerning 
Applicant for the purpose of knowingly enabling 
such broker or dealer to initiate any regular trading 
market in the common stock or preferred stock of 
Applicant. 


(4) That, unless Applicant shall have first obtained 
an amended exemptive order from the Commis- 
sion in respect of its ceasing to do so, or first reg- 
istering with the Commission as an investment 
company, Applicant shall, on a semi-annual basis 
during the months of January and July of each 
year, notify the Commission in writing (the “No- 
tice’) of all know transfers for consideration of Ap- 
plicant’s common stock or preferred stock to per- 
sons or entities other than Hoffbergers, Kriegers, 
heirs of Robert Ennis, persons related by blood or 
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marriage to Hoffbergers, Kriegers or Robert Ennis, 
or persons or entities who are or which are affili- 
ated persons, as defined in Section 2(a)(3) of the 
Act, or employees of such persons (a “Reporting 
Transfer’). The Notice shall be addressed to the 
Division of Investment Management, Office of In- 
vestment Company Regulation, Securities and Ex- 
change Commission, Washington, D.C. With re- 
spect to each Reporting Transfer, the Notice shall 
set forth, to the extent known to Applicant, the 
names and addresses of the transferor and the 
transferee(s) and the number of shares of com- 
mon stock or preferred stock so transferred. Appli- 
cant agrees each calendar year during the month 
of July to mail to each new, known transferee of its 
shares who acquired such shares since Applicant 
last mailed to its shareholders copies of its audited 
financial statements for its immediately preceding 
fiscal year other than Hoffbergers, Kriegers, heirs 
of Robert Ennis, persons related by blood or mar- 
riage to Hoffbergers, Kriegers or Robert Ennis, or 
persons or entities who are or which are affiliated 
persons, as defined in Section 2(a)(3) of the Act, 
or employees of such persons, or any broker or 
dealer registered under the 1934 Act, or to any 
nominee of any such broker or dealer in whose 
“street name” is registered any shares of the Ap- 
plicant’s common stock or preferred stock, a letter 
advising such transferee of the availability of Ap- 
plicant’s audited financial statements and a copy 
of Applicant’s President's report upon written re- 
quest by the transferee. 


(5) That, unless Applicant shall have first obtained 
an amended exemptive order from the Commis- 
sion, or first registering with the Commission as an 
investment company, Applicant will not issue any 
of its preferred stock to any persons or entities 
other than Hoffbergers, Kriegers, heirs of Robert 
Ennis, or persons or entities who are or which are 
affiliated persons, as defined in Section 2(a)(3) of 
the Act, or employees of such persons. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11659/March 2, 1981 


In the Matter of 


LIQUID CASH TRUST 
421 Seventh Avenue 
Pittsburgh, Pennsyylvania 15219 


(812-4788) 


NOTICE OF FILING OF APPLICATION FOR AN 
ORDER OF THE COMMISSION PURSUANT TO 
SECTION 6(c) OF THE INVESTMENT COMPANY 
ACT OF 1940 GRANTING EXEMPTIONS FROM 
THE PROVISIONS OF SECTION 2(a)(41) OF 
THE ACT AND RULES 2a-4 AND 22c-1 THERE- 
UNDER. 


NOTICE IS HEREBY GIVEN that Liquid Cash 
Trust (“Applicant”), registered under the Invest- 
ment Company Act of 1940 (‘Act’) as an open- 
end, diversified, management investment compa- 
ny, filed an application on December 29, 1980, 
and amendments thereto on January 9, 1981, and 
February 12, 1981, requesting an order of the Se- 
curities and Exchange Commission (“Commis- 
sion’) pursuant to Section 6(c) of the Act, ex- 
empting Applicant from the provisions of Section 
2(a)(41) of the Act and Rules 2a—4 and 22c-1 un- 
der the Act to the extent necessary to permit Ap- 
plicant to value its portfolio assets pursuant to the 
amortized cost method of valuing portfolio securi- 
ties. All interested persons are referred to the ap- 
plication on file with the Commission for a state- 
ment of the representations contained therein 
which are summarized below. 


Applicant states that it is a “money market’ fund 
organized as a Massachusetts business trust and 
that Cash Management Research Corporation, a 
wholly-owned subsidiary of Federated Investors, 
Inc., serves as Investment Adviser to Applicant. 
Applicant further states that it is designed as an in- 
vestment vehicle for investors with temporary cash 
balances or cash reserves seeking stability of prin- 
cipal and current income consistent with stability 
of principal and that its portfolio may be invested 
in a variety of money market instruments. The Ap- 
plicant’s portfolio may include U.S. Government 
obligations, certificates of deposit, prime commer- 
cial paper, repurchase agreements and _instru- 
ments secured by such obligations. Applicant 
States that the average maturity of the money mar- 
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ket instruments comprising its entire portfolio 
(computed on a dollar weighted basis) will not ex- 
ceed 120 days. Further Applicant represents that 
subject to this limitation, its board of trustees pres- 
ently intends to generally limit the portfolio’s aver- 
age maturity to a maximum of 14 days. The obli- 
gations that Applicant may purchase include both 
fixed rate and variable rate securities. Variable 
rate obligations have a yield which is adjusted pe- 
riodically based upon changes in the level of pre- 
vailing interest rates. As a result, the value of vari- 
able rate notes is less affected by changes in 
interest rates. All variable rate notes will be re- 
stricted to short-term, high quality obligations. 
With respect to variable rate certificates of deposit 
maturing in 180 days or less from the time of pur- 
chase with interest rates adjusted every thirty days 
or more frequently (i.e. monthly cycles limited to 
28 to 31 days), the Applicant may use the period 
remaining until the next rate adjustment date for 
purposes of determining the Applicant’s average 
weighted portfolio maturity. Until such time as the 
Commission has determined otherwise, the Appli- 
cant will use the remaining period to maturity of all 
other variable rate notes for purposes of deter- 
mining the Applicant's average weighted portfolio 
maturity. 


According to the application, the Applicant does 
not invest in instruments issued by banks or sav- 
ings and loan associations unless: (a) at the time 
of investment they have capital, surplus and undi- 
vided profits in excess of $100,000,000 at the date 
of their most recently published financial state- 
ments; or (b) the principal amount of the instru- 
ment is insured in full by the Federal Deposit In- 
surance Corporation or the Federal Savings and 
Loan Insurance Corporation. The application 
states that the investments in commercial paper 
are limited to commercial paper rated A-1 by 
Standard & Poor’s Corporation, Prime-1 by 
Moody’s Investors Service or F-1 by Fitch Inves- 
tors Service. 


The order requested herein would exempt Appli- 
cant from the provisions of Section 2(a)(41) of the 
Act and Rules 2a—-4 and 22c-1 thereunder. Sec- 
tion 2(a)(41) of the Act defines value to mean: (1) 
with respect to securities for which market quota- 
tions are readily available, the market value of 
such securities and, (2) with respect to other secu- 
rities and assets, fair value as determined in good 
faith by the investment company’s board of direc- 
tors. 
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Rule 22c-1 provides, in part, that no registered in- 
vestment company issuing any redeemable secu- 
rity, and no principal underwriter of or dealer in 
any such security shall sell, redeem or repurchase 
any such security except at a price based on the 
current net asset value of such security which is 
next computed after receipt of a tender of such se- 
curity for redemption or of an order to purchase or 
sell such security. 


Rule 2a—4 provides, as here relevant, that the cur- 
rent net asset value of a redeemable security is- 
sued by a registered investment company used in 
computing its price for the purposes of distribution, 
redemption, and repurchase shall be an amount 
which reflects calculations, whether or not re- 
corded in the books of account, made substantially 
in accordance with the provisions of that rule, with 
estimates used where necessary or appropriate. 
Rule 2a—4 further states that portfolio securities 
with respect to which market quotations are readi- 
ly available shall be valued at current market 
value, and other securities and assets shall be 
valued at fair value as determined in good faith by 
the board of directors of the registered investment 
company. Prior to the filing of this application, the 
Commission expressed its view that, inter alia: (1) 
Rule 2a—4 under the Act requires that portfolio in- 
struments of “money market” funds be valued with 
reference to market factors, and (2) it would be in- 
consistent generally with the provisions of Rule 
2a-—4 for a “money market” fund to value its port- 
folio instruments on an amortized cost basis (In- 
vestment Company Act Release No. 9786, May 1, 
1977). 


Section 6(c) of the Act provides, in part, that upon 
application the Commission may conditionally or 
unconditionally exempt any person, security, or 
transaction, or any class or classes of persons, 
securities, or transactions, from any provision or 
provisions of the Act or any rule or regulation 
thereunder, if and to the extent that such exemp- 
tion is necessary or appropriate in the public inter- 
est and consistent with the protection of investors 
and the purposes fairly intended by the policy and 
provisions of the Act. 


In support of its request for exemptive relief Appli- 
cant states that investors are not concerned with 
the theoretical difference which might occur be- 
tween yield achieved through pricing to some sort 
of ‘‘market’”’ and yield computed by using the 
amortized cost valuation method. Applicant states 


Volume 22, No. 3, March 17, 1981 


that by valuing its portfolio of high quality instru- 
ments of short-term maturities at amortized cost, it 
would be able to achieve the two qualities which 
investors in a money market fund seek: (1) conti- 
nuity of stability of principal and (2) steady flow of 
predictable and competitive investment income. 
Applicant states that by declaring income daily as 
earned and valuing its portfolio assets by the 
amortized cost method, investors would achieve a 
steady income flow and avoid the volatility which 
might result from valuing its assets based on mar- 
ket prices. 


Applicant represents that it has found through ex- 
perience that investment in a portfolio of high qual- 
ity money market instruments of short-term matu- 
rities will enable it to provide the required stability 
to investors. Applicant states that maintaining an 
average portfolio maturity of 120 days accom- 
plishes both aforementioned investor aims be- 
cause such a portfolio obviates the possibility of 
significant volatility in the value of portfolio instru- 
ments as effectively as does an average maturity 
of shorter duration, and such a portfolio provides a 
yield on portfolio instruments commensurate with 
yields available in the general money market 
which would not be otherwise available with a 
portfolio having an average maturity of shorter du- 
ration. 


Applicant further states that its request for exemp- 
tions is based on its existing and proposed invest- 
ment policies, which have been adopted by the 
board of trustees and authorized executive 
committees and are described in its application 
and prospectus. Applicant represents that its 
board of trustees has determined in good faith that 
use of the amortized cost valuation method to 
value Applicant’s portfolio instruments is appropri- 
ate in the public interest, and consistent with the 
protection of investors and the purposes fairly in- 
tended by the policy and provisions of the Act. 


Applicant has agreed that the following conditions 
may be imposed in any order of the Commission 
granting the exemptive relief requested: 


1. In supervising Applicant’s operations and 
delegating special responsibilities involving portfo- 
lio management to Applicant’s investment adviser, 
Applicant’s board of trustees undertakes—as a 
particular responsibility within the overall duty of 
care owed to its shareholders—to establish pro- 
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cedures reasonably designed, taking into account 
current market conditions and Applicant’s invest- 
ment objectives, to stabilize Applicant's net asset 
value per share, as computed for the purpose of 
distribution, redemption and repurchase, at $1.00 
per share. 


2. Included within the procedures to be adopted by 
the board of trustees shall be the following duties 
and responsibilities: 


(a) Review by the board of trustees, as it 
deems appropriate and at such intervals 
as are reasonable in light of current 
market conditions, to determine the ex- 
tent of deviation, if any, of the net asset 
value per share as determined by using 
available market quotations from Appli- 
cant’s $1.00 amortized cost price per 
share, and the maintenance of records 
of such review. 


(b) In the event such deviation from Ap- 
plicant’s $1.00 amortized cost price per 
share exceeds 2 of 1 percent, a re- 
quirement that the board of trustees will 
promptly consider what action, if any, 
should be initiated by it. 


(c) Where the board of trustees believes 
that the extent of any deviation from Ap- 
plicant’s $1.00 amortized cost price per 
share may result in material dilution or 
other unfair results to investors or ex- 
isting shareholders, it shall take such 
action as it deems appropriate to elimi- 
nate or to reduce to the extent reasona- 
bly practicable such dilution or unfair re- 
sults, which may include: redeeming 
shares in kind; selling portfolio instru- 
ments prior to maturity to realize capital 





'To fulfill this condition, Applicant states that it in- 
tends to use actual quotations or estimates of mar- 
ket value reflecting current market conditions cho- 
sen by its board of trustees in the exercise of its 
discretion to be appropriate indicators of value, 
which may include among others, (i) quotations or 
estimates of market value for individual portfolio 
instruments, or (ii) values obtained from yield data 
relating to classes of money market instruments 
published by reputable sources. 
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gains or losses, or to shorten Appli- 
cant’s average portfolio maturity; with- 
holding dividends; or utilizing a net as- 
set value per share as determined by 
using available market quotations. 


3. Applicant will maintain a dollar-weighted aver- 
age portfolio maturity appropriate to its objective 
of maintaining a stable net asset value per share; 
provided, however, that Applicant will neither (a) 
purchase any instrument with a remaining maturity 
of greater than one year, nor (b) maintain a dollar- 
weighted average portfolio maturity which exceeds 
120 days.? 


4. Applicant will record, maintain, and preserve 
permanently in an easily accessible place a writ- 
ten copy of the procedures (and any modifications 
thereto) described in condition 1 above, and Appli- 
cant will record, maintain and preserve for a peri- 
od of not less than six years (the first two years in 
an easily accessible place) a written record of the 
board of trustees’ considerations and actions 
taken in connection with the discharge of its re- 
sponsibilities, as set forth above, to be included in 
the minutes of the board of trustees’ meetings. 
The documents preserved pursuant to this condi- 
tion shall be subject to inspection by the Commis- 
sion in accordance with Section 31(b) of the Act, 
as if such documents were records required to be 
maintained pursuant to rules adopted under Sec- 
tion 31(a) of the Act. 


5. Applicant will limit its portfolio investments, 
including repurchase agreements, to those United 
States doilar-denominated instruments which the 
board of trustees determines present minimal 
credit risks, and which are of high quality as deter- 
mined by any major rating service or, in the case 
of any instrument that is not rated, of comparable 
quality as determined by the board of trustees. 


6. Applicant will include in each of its quarterly re- 
ports, as an attachment to Form N-1Q, a state- 





2In fulfilling this condition, if the disposition of a 
portfolio security results in a dollar-weighted aver- 
age portfolio maturity in excess of 120 days, Appli- 
cant will invest its available cash in such a manner 
as to reduce the dollar-weighted average portfolio 
maturity to 120 days or less as soon as reasona- 
bly practicable. 
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ment as to whether any action pursuant to condi- 
tion 2(c) above was taken during the preceding 
fiscal quarter and, if any such action was taken, 
will describe the nature and circumstances of such 
action. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than March 26, 1981, at 5:30 
p.m., submit to the commission in writing a request 
for a hearing on the application accompanied by a 
Statement as to the nature of his interest, the rea- 
sons for such request, and the issues, if any, of 
fact or law proposed to be controverted, or he may 
request that he be notified if the Commission shall 
order a hearing thereon. Any such communication 
should be addressed: Secretary, Securities and 
Exchange Commission, Washington, D.C. 20549. 
A copy of such request shall be served personally 
or by mail upon Applicant at the address stated 
above. Proof of such service (by affidavit or, in the 
case of an attorney-at-law, by certificate) shall be 
filed contemporaneously with the request. As pro- 
vided by Rule 0-5 of the Rules and Regulations 
promulgated under the Act, an order disposing of 
the application herein will be issued as of course 
following said date unless the Commission there- 
after orders a hearing upon request or upon the 
Commission's own motion. Persons who request a 


hearing, or advice as to whether a hearing is or- 
dered, will receive any notices and orders issued 
in this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940, 
Release No. 11660/March 2, 1981 


In the Matter of 

T. ROWE PRICE TAX-EXEMPT 
MONEY FUND, INC. 

100 East Pratt Street 

Baltimore, Maryland 21202 


(812-4807) 
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NOTICE OF FILING OF AN APPLICATION PUR- 
SUANT TO SECTION 6(c) OF THE ACT FOR AN 
ORDER OF EXEMPTION FROM THE PROVI- 
SIONS OF RULES 2a-4 AND 22c-1 UNDER THE 
ACT 


NOTICE IS HEREBY GIVEN that T. Rowe Price 
Tax-Exempt Money Fund, Inc. (‘Applicant’), reg- 
istered under the Investment Company Act of 
1940 (‘Act’) as an open-end, diversified manage- 
ment investment company, filed an application on 
January 16, 1981, requesting an order of the Com- 
mission, pursuant to Section 6(c) of the Act, ex- 
empting Applicant from the provisions of Rules 
2a—4 and 22c-1 under the Act to the extent nec- 
essary to permit Applicant to compute its net asset 
value per share, for the purposes of effecting 
sales, redemptions and repurchases of its shares, 
to the nearest one cent on a share value of one 
dollar. Applicant represents that in all other re- 
spects its portfolio securities will be valued in ac- 
cordance with the views of the Commission set 
forth in Investment Company Act Release No. 
9786 (May 31, 1977) (“Release No. 9786”). All in- 
terested persons are referred to the application on 
file with the Commission for a statement of the 
representations contained therein, which are sum- 
marized below. 


Applicant states that it was formerly named Rowe 
Price Prime Reserve Fund Il, Inc. and was origi- 
nally established in the spring of 1980 as a “mon- 
ey market” fund investing in taxable money market 
instruments. Applicant's Board of Directors ap- 
proved to convert the Applicant to a “money mar- 
ket” fund investing for income exempt from Feder- 
al income taxes on January 8, 1981. Applicant 
further represents that its investment objective is 
to seek the highest possible current income ex- 
empt from Federal income taxes consistent with 
preservation of capital and liquidity. 


Applicant states that it will invest in a high-grade, 
diversified portfolio consisting primarily of short- 
term municipal securities. According to the appli- 
cation, at least 80 percent of Applicant's annual in- 
come will be exempt from Federal income tax, and 
at least 80 percent of the value of Applicant’s total 
assets will be maintained in municipal securities. 
Applicant represents that the municipal securities 
in which it may invest will all be limited to those 
obligations which, at the time of purchase: (i) are 
backed by the full faith and credit of the United 
States; (ii) are notes rated M1G-1 or M1G-2 by 
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Moody's Investors Service, Inc.; (iii) are municipal 
bonds rated Aa or better by Moody’s or AA or bet- 
ter by Standard & Poor’s Corporation; or (iv) are 
other types of municipal securities, provided that 
such obligations are rated A-1 by Standard & 
Poor's or Prime-1 by Moody’s. With respect to 
municipal securities which are not rated, Applicant 
states that it will limit its investment to those obli- 
gations determined by its Board of Directors to 
possess investment quality equivalent to that 
referred to above. Applicant further represents 
that it will supplement its Prospectus to reflect all 
changes in its investment program as may be re- 
quired in any order by the Commission granting 
the exemptive relief requested to permit Applicant 
to compute its net asset value to the nearest one 
cent on a share value of one dollar. 


Applicant represents that it does not intend to in- 
vest more than 25 percent of its total assets in 
Revenue Bonds or Industrial Development Bonds 
paid off from revenues of similar types of enter- 
prises. Applicant further represents that although it 
will be invested primarily in municipal securities, 
Applicant may elect to invest up to 20 percent of 
its total assets in taxable high quality “money mar- 
ket” securities when such action is deemed to be 
in the best interests of its shareholders. Applicant 
states that the nature of the investments which it 
proposes to make have characteristics which are 
similar to those which are generally designated as 
“money market” instruments. 


According to the application, Applicant has a poli- 
cy to declare and pay its net income as a dividend 
to its shareholders on a daily basis and distribute it 
monthly. Net income for this purpose will consist 
of all interest accrued and original discount earned 
on portfolio assets less amortization of premium 
and estimated expenses. Applicant further states 
that the amount of original issue discount or pre- 
mium on portfolio investments will be fixed at the 
time of their purchase. 


Applicant represents that its net asset value per 
share will be computed twice daily on the days the 
New York Stock Exchange is open for business. 
As of 12:00 noon (Eastern time), Applicant will cal- 
culate its net asset value for the purpose of pricing 
shares being purchased or redeemed subsequent 
to the previous close of trading on the Exchange. 
Orders to purchase or redeem shares of Applicant 
which are effective subsequent to 12:00 noon 
(Eastern time), but before the close of trading on 
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the Exchange, will be priced as of the close of 
trading on the Exchange on that day. Applicant 
represents that its net asset value per share will 
be determined by dividing the value of the securi- 
ties held by it plus any cash or other assets 
(including interest accrued but not yet received), 
minus all liabilities (including accrued expenses 
and dividends payable), by the total number of 
shares outstanding. 


The Applicant represents that municipal securities 
which have remaining maturities of more than 60 
days and for which representative market quota- 
tions are readily available will be valued at the 
mean between the most recently quoted bid and 
asked prices obtained from a major broker-dealer 
in municipal securities. Money market securities 
which have remaining maturities of more than 60 
days and for which representative market quota- 
tions are readily available will be valued at the 
most recent bid price or yield equivalent as quoted 
by a major broker-dealer in money market securi- 
ties. Securities originally purchased with re- 
maining maturities of 60 days or less will be 
valued at their amortized cost value. The value of 
securities originally purchased with maturities in 
excess of 60 days, but which currently have matu- 
rities of 60 days or less, will also be determined by 
using amortized cost valuation for the 60 days 
prior to maturity, such amortization to be based on 
the market or fair value of the securities on the 
61st day prior to maturity. Securities and other as- 
sets for which such procedures are deemed not to 
reflect fair value, or for which representative mar- 
ket quotations are not readily available, will be ap- 
praised at prices deemed best to reflect their fair 
value as determined in good faith by or under the 
supervision of the officers of Applicant in a manner 
specifically authorized by the Board of Directors 
and applied on a consistent basis. Applicant’s 
Board of Directors has determined at the present 
time to value municipal securities, for which repre- 
sentative quotations are not available, on the ba- 
sis of appraisals obtained from a major broker- 
dealer in municipal securities. According to the 
application, such broker-dealers may or may not 
be market makers in particular securities. The 
Board of Directors has also reserved the right in 
the future to use a pricing service which may em- 
ploy electronic data processing techniques, 
including a matrix system. Applicant further states 
that it is the policy of the Board to monitor the Ap- 
plicant’s valuation method on an ongoing basis. 
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Applicant represents that its Board of Directors 
has adopted a policy, subject to securing the ex- 
emption requested, whereby it will attempt to 
maintain a net asset value of $1.00 per share by 
rounding off its net asset value per share to the 
nearest one cent on a share value of one dollar. 
Applicant further represents that, under this policy, 
should Applicant incur or anticipate any unusual 
expense, loss, depreciation, gain, or appreciation 
which would affect its net asset value per share or 
income for a particular period, the Board, in an ef- 
fort to maintain a stable net asset value per share, 
might temporarily reduce or suspend the payment 
of dividends (if the net asset value per share 
should decline) or might supplement such divi- 
dends with other distributions (if the net asset 
value per share should rise). 


Rule 22c-1 under the Act provides, in pertinent 
part, that no registered investment company or 
principal underwriter thereof issuing any redeem- 
able security shall sell, redeem, or repurchase any 
such security except at a price based on the cur- 
rent net asset value of such security which is next 
computed after receipt of a tender of such security 
for redemption or of an order to purchase or sell 
such security. Rule 2a—4 under the Act provides, 
as here relevant, that “current net asset value” of 
a redeemable security issued by a registered in- 
vestment company used in computing its price for 
purposes of distribution, redemption and repur- 
chase shall be determined with reference to (|) 
current market value for portfolio securities with 
respect to which market quotations are readily 
available and (2) for other securities and assets, 
fair value as determined in good faith by the board 
of directors of the registered company. In Release 
No. 9786 the Commission issued an interpretation 
of Rule 2a—-4 for money market funds to value 
their assets on an amortized cost basis except 
with respect to portfolio securities with remaining 
maturities of 60 days or less and provided that 
such valuation method is determined to be appro- 
priate by each respective fund’s board of directors, 
and (2) it is inconsistent with the provisions of 
Rule 2a-4 for money market funds to “round off” 
calculations of their net asset value per share to 
the nearest one cent on a share value of $1.00, 
because such a calculation might have the effect 
of masking the impact of changing values of port- 
folio securities and therefore might not “reflect” 
such funds’ proper portfolio valuation as required 
by Rule 2a-4. 
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Section 6(c) of the Act provides, in part, that the 
Commission may, by order upon application, con- 
ditionally or unconditionally exempt any person, 
security or transaction, or any class or classes or 
persons, securities or transactions, from any pro- 
vision or provisions of the Act or any rule or regu- 
lation thereunder, if and to the extent that such ex- 
emption is necessary or appropriate in the public 
interest and consistent with the protection of in- 
vestors and the purposes fairly intended by the 
policy and provisions of the Act. 


In support of the relief requested, Applicant repre- 
sents that in the view of its management, a stable 
$1.00 net asset value would benefit applicant and 
its shareholders because: (1) shareholders would 
have the convenience of being able to determine 
the value of their holdings simply by knowing the 
number of shares they own, thereby simplifying 
their maintenance of investment records; (2) Ap- 
plicant could be more competitive with the 
increasing number of tax-exempt money market 
mutual funds that attempt to maintain a $1.00 net 
asset value per share; and (3) shareholders and 
potential shareholders of Applicant generally are 
not concerned with the minor differences which 
might occur between yield achieved through ‘“mar- 
ket” pricing and the yield computed by “rounding” 
off Applicant's net asset value to the nearest one 
cent on a share value of one dollar. 


The Board of Directors of Applicant further be- 
lieves that computing Applicant's net asset value 
per share to the nearest one cent on a share value 
of one dollar will allow Applicant to maintain a con- 
stant net asset value per share under most cir- 
cumstances and thereby permit Applicant to serve 
the interests and requirements of its shareholders 
notwithstanding its use of pricing methods other 
than amortized cost for valuing its portfolio instru- 
ments having remaining maturities in excess of 60 
days. The application further represents that the 
Board of Directors of Applicant has determined in 
good faith that this method of calculating the net 
asset value per share of Applicant under such cir- 
cumstances is appropriate. 


Applicant further represents that the following con- 
ditions may be imposed in any order granting the 
exemptions it has requested: 


1. Applicant’s Board of Directors, in 
supervising Applicant's operations 
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and delegating special responsibili- 
ties involving portfolio management 
to the Applicant’s investment advis- 
er, undertakes (as a particular re- 
sponsibility within the Board’s overall 
duty of care owed to Applicant's 
shareholders) to assure, to the ex- 
tent reasonably practical, taking into 
account current market conditions 
affecting the Applicant’s investment 
objectives, that Applicant’s net asset 
value per share as computed for pur- 
poses of effecting sales, redemp- 
tions and repurchases of its shares, 
rounded to the nearest one cent, will 
not deviate from $1.00. 


. Applicant will seek to maintain a 
dollar-weighted average portfolio 
maturity appropriate to its objective 
of maintaining a stable price per 
share, and Applicant will not (i) pur- 
chase an instrument with a re- 
maining maturity greater than one 
year, or (ii) maintain a dollar- 
weighted average portfolio maturity 
in excess of 120 days. 


. Applicant’s purchases of portfolio in- 
struments, including repurchase 
agreements, will be limited to those 
U.S. dollar denominated instruments 
which the Board of Directors deter- 
mines present minimal credit risks, 
and which are of high quality as de- 
termined by any major rating service 
or, in the case of any instrument that 
is not rated, of comparable quality as 
determined by the Board. 


For the reasons stated in its application, the Appli- 
cant submits that the exemptive relief requested is 
appropriate in the public interest and consistent 
with the protection of investors and the purposes 
fairly intended by the policy and provisions of the 
Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than march 27, 1981, at 5:30 
p.m., submit to the Commission in writing a re- 
quest for a hearing on the matter accompanied by 
a statement as to the nature of his interest, the 
reason for such request, and the issues, if any, of 
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fact or law proposed to be controverted, or he may 
request that he be notified if the Commission 
should order a hearing thereon. Any such commu- 
nication should be addressed: Secretary, Securi- 
ties and Exchange Commission, Washington, D.C. 
20549. A copy of such request shall be served 
personally or by mail upon the Applicant at the ad- 
dress stated above. Proof of such service (by affi- 
davit, or in the case of an attorney-at-law, by cer- 
tificate) shall be filed contemporaneously with the 
request. As provided in rule 0-5 of the Rules and 
Regulations promulgated under the Act, an order 
disposing of the application will be issued as of 
course following said date unless the Commission 
thereafter orders a hearing on request or upon the 
Commission’s own motion. Persons who request a 
hearing or advice as to whether a hearing is or- 
dered will receive any notices and orders issued in 
this matter, including the date of the hearing (if or- 
dered) and any postponements thereof. 


For the Commission, by the Division of the Invest- 
ment Management, pursuant to delegated author- 
ity. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11661/March 2, 1981 


In the Matter of 


CALIFORNIA TAX-EXEMPT INCOME TRUST, 
SERIES | 

700 South Flower Street 

Los Angeles, California 90017 


(811-2803) 


NOTICE OF PROPOSAL TO TERMINATE REG- 
ISTRATION PURSUANT TO SECTION 8(f) OF 
THE INVESTMENT COMPANY ACT OF 1940 


NOTICE IS HEREBY GIVEN that the Commission 
proposes, pursuant to Section 8(f) of the Invest- 
ment Company Act of 1940 (‘‘Act’’), to declare by 
order on its own motion, that California Tax- 
Exempt Income Trust, Series | (“Fund”), regis- 


Volume 22, No. 3, March 17, 1981 





tered under the Act as a unit investment trust, has 
ceased to be an investment company as defined in 
the Act. 


Information contained in the files of the Commis- 
sion indicates that the Fund filed its Notification of 
Registration (Form N-8A) and Registration State- 
ment under the Act (Form N-8B-2) pursuant to 
Section 8 of the Act on January 26, 1978. On the 
same date, the Fund also filed its Registration 
Statement on Form S-6 under the Securities Act 
of 1933 (‘Securities Act’), pertaining to 5,000 
units of beneficial interest in the Fund. However, 
the Fund never acquired any assets, its Registra- 
tion Statement under the Securities Act was never 
declared effective, it has no securityholders, and 
the Fund is not engaged, nor does it propose to 
engage, in any activities other than those neces- 
sary for the winding-up of its affairs. On the basis 
of the foregoing, it appears that the Fund is not 
currently engaged in the business of an invest- 
ment company. 


Section 8(f) of the Act provides, in pertinent part, 
that whenever the Commission on its own motion 
or upon application, finds that a registered invest- 
ment company has ceased to be an investment 
company it shall so declare by order, and that 
upon the effectiveness of such order the registra- 
tion of such company under the Act shall cease to 
be in effect. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than March 26, 1981, at 5:30 
p.m., submit to the Commission in writing, a re- 
quest for a hearing on the application accom- 
panied by a statement as to the nature of his or 
her interest, the reasons for such request and the 
issues, if any, of fact or law proposed to be contro- 
verted, or he or she may request that he or she be 
notified if the Commission shall order a hearing 
thereon. Any such communication should be ad- 
dressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicant at the address stated above. Proof 
of such service (by affidavit or, in the case of an 
attorney-at-law, by certificate) shall be filed con- 
temporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the applica- 
tion herein will be issued as of course following 
said date unless the Commission thereafter orders 
a hearing upon request or upon the Commission’s 
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own motion. Persons who request a hearing, or 
advice as to whether a hearing is ordered, will re- 
ceive any notices and orders issued in this matter, 
including the date of the hearing (if ordered) and 
any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11662/March 4, 1981 


SEE 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 17599/March 4, 1981 


INVESTMENT COMPANY ACT OF 1940 
Release No. 11663/March 4, 1981 


In the Matter of 


NEW YORK VENTURE FUND, INC. 
VENTURE INCOME PLUS, INC. 


and 


VENTURE ADVISERS, INC. 
231 Washington Avenue 
Suite No. 2 

Santa Fe, New Mexico 87501 


(812-4529) 


ORDER PURSUANT TO SECTION 11(a) OF THE 
ACT PERMITTING OFFERS OF EXCHANGE 
AND PURSUANT TO SECTION 6(c) OF THE ACT 
GRANTING EXEMPTIONS FROM SECTION 
22(d) OF THE ACT 


New York Venture Fund, Inc. (“Fund”), Venture 
Income Plus, Inc. (‘Income’), both of which are 
registered as open-end, diversified, management 
investment companies under the Investment Com- 
pany Act of 1940 (‘Act’), and Venture Advisers, 
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Inc. (“Advisers”), investment adviser and principal 
underwriter for Fund and Income, filed an applica- 
tion on September 4, 1979, and an amendment 
thereto on November 10, 1980, for an order of the 
Commission (1) pursuant to Section 11(a) of the 
Act, permitting Fund and Income to offer their 
shares in exchange for shares of Money Shares, 
Inc., a “money market” fund registered under the 
Act as an open-end, diversified, management in- 
vestment company, and shares of other selected 
“money market” funds, on a basis other than their 
relative net asset values per share at the time of 
the exchange and (2) pursuant to Section 6(c) of 
the Act, exempting Fund, Income and Advisers 
from the provisions of Section 22(d) of the Act to 
the extent necessary to permit the proposed offers 
of exchange. 


On January 30, 1981, a notice was issued (Invest- 
ment Company Act Release No. 11593) of the fil- 
ing of the application. the notice gave interested 
persons an opportunity to request a hearing and 
stated that an order disposing of the application 
would be issued as of course unless a hearing 
should be ordered. No request for a hearing has 
been filed and the Commission has not ordered a 
hearing. 


The matter having been considered, it is found 
that the granting of the requested exemption is ap- 
propriate in the public interest and consistent with 
the protection of investors and the purposes fairly 
intended by the policy and provisions of the Act. 
Accordingly, 


IT IS ORDERED, pursuant to Section 11(a) of the 
Act, that the terms of the proposed offers of ex- 
change be, and hereby are, approved. 


IT IS FURTHERED ORDERED, pursuant to Sec- 
tion 6(c) of the Act, that the application for exemp- 
tion from Section 22(d) of the Act, to the extent re- 


quested, be, and hereby is, granted, effective 
forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11664/March 4, 1981 


In the Matter of 


PLIMONEY FUND, INC. 
111 North Broad Street 
Philadelphia, PA 19107 


(812-4791) 


ORDER PURSUANT TO SECTION 6(c) OF THE 
ACT EXEMPTING APPLICANT FROM THE PRO- 
VISIONS OF SECTION 2(a)(41) OF THE ACT 
AND RULES 2a-1 AND 22c-1 THEREUNDER 


Plimoney Fund, Inc. (‘Applicant’), registered un- 
der the Investment Company Act of 1940 (‘Act’) 
as an open-end, diversified, management invest- 
ment company, filed an application on December 
30, 1980, and an amendment thereto on January 
19, 1981, for an order of the Commission, pursu- 
ant to Section 6(c) of the Act, exempting Applicant 
from the provisions of Section 2(a)(41) of the Act 
and Rules 2a—4 and 22c-1 thereunder to the ex- 
tent necessary to permit Applicant to value its 
portfolio securities by use of the amortized cost 
method of valuation. 


On February 5, 1981, a notice was issued (Invest- 
ment Company Act Release No. 11606) of the fil- 
ing of the application. The notice gave interested 
persons an opportunity to request a hearing and 
stated that an order disposing of the application 
would be issued as of course unless the Commis- 
sion ordered a hearing upon request or upon its 
own motion. No request for a hearing has been 
filed and the Commission has not ordered a hear- 
ing. 


The matter having been considered, it is found 
that the granting of the requested exemption is ap- 
propriate in the public interest and consistent with 
the protection of investors and the purposes fairly 
intended by the policy and provisions of the Act. 
Accordingly, 


IT 1S ORDERED, pursuant to Section 6(c) of the 
Act, that the application for exemption from the 
provisions of Section 2(a)(41) of the Act and Rules 
2a-4 and 22c-1 thereunder, to the extent re- 
quested, be and hereby is granted effective forth- 
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with, subject to the following conditions to which 
the Applicant has consented: 


1. In supervising Applicant’s operations and 
delegating special responsibilities involving portfo- 
lio management to Applicant's investment adviser, 
the board of directors undertakes—as a particular 
responsibility within the overall duty of care owed 
to shareholders—to establish procedures reason- 
ably designed, taking into account current market 
conditions and Applicant’s investment objectives, 
to stabilize Applicant's net asset value per share, 
as computed for the purpose of distribution, re- 
demption and repurchase, at $1.00 per share. 


2. Included within the procedures to be adopted by 
the board of directors shall be the following: 


(a) Review by the board of directors, as 
it deems appropriate and at such inter- 
vals as are reasonable in light of current 
market conditions, to determine the ex- 
tent of deviation, if any, of the net asset 
value per share as determined by using 
available market quotations from Appli- 
cant’s $1.00 amortized cost price per 
share, and the maintenance of records 
of such review.' 


(b) In the event such deviation from Ap- 
plicant’s $1.00 amortized cost price per 
share exceeds 2 of 1 percent, a require- 
ment that the board of directors will 
promptly consider what action, if any, 
should be initiated by the board of di- 
rectors. 


(c) Where the board of directors be- 
lieves the extent of any deviation from 
Applicant's $1.00 amortized cost price 
per share may result in material dilution 
or other unfair results to investors or ex- 





1To fulfill this condition, Applicant intends to use 
actual quotations or estimates of market value re- 
flecting current market conditions chosen by the 
board of directors in the exercise of its discretion 
to the appropriate indicators of value which may 
include, inter alia, (1) quotations or estimates of 
market value for individual portfolio instruments, or 
(2) values obtained from yield data relating to clas- 
ses of money market instruments published by 
reputable sources. 
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isting shareholders, it shall take such 
action as it deems appropriate to elimi- 
nate or to reduce to the extent reasona- 
bly practicable such dilution or unfair re- 
sults, which may include: redemption of 
shares in kind; selling portfolio instru- 
ments prior to maturity to realize capital 
gains or losses, or to shorten the aver- 
age maturity of portfolio instruments of 
Applicant; withholding dividends; or 
utilizing a net asset value per share as 
determined by using available market 
quotations. 


3. Applicant will maintain a dollar-weighted aver- 
age portfolio maturity appropriate to its objective 
of maintaining a stable net asset value per share; 
provided, however, that Applicant will not (a) pur- 
chase any instrument with a remaining maturity at 
the date of acquisition of greater than one year, or 
(b) maintain a dollar-weighted average portfolio 
maturity which exceeds 120 days.? 


4. Applicant will record, maintain and preserve 
permanently in an easily accessible place a writ- 
ten copy of the procedures (and any modifications 
thereto) described in paragraph 1 above, and Ap- 
plicant will record, maintain and preserve for a pe- 
riod of not less than six years (the first two years 
in an easily accessible place) a written record of 
the board of directors’ considerations and actions 
taken in connection with the discharge of its re- 
sponsibilities, as set forth above, to be included in 
the minutes of the board of directors’ meetings. 
The documents preserved pursuant to this condi- 
tion shall be subject to inspection by the Commis- 
sion in accordance with Section 31(b) of the Act, 
as if such documents were records required to be 
maintained pursuant to rules adopted under Sec- 
tion 31(a) of the Act. 


5. Applicant will limit its portfolio investments, 
including repurchase agreements, to those United 
States dollar denominated instruments which the 
board of directors determines present minimal 





2In fulfilling this condition, if the disposition of a 
portfolio security results in a dollar-weighted aver- 
age portfolio maturity in excess of 120 days, Appli- 
cant will invest its available cash in such a manner 
as to reduce the dollar-weighted average portfolio 
maturity to 120 days or less as soon as reasona- 
bly practicable. 
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credit risks, and which are of “high quality” as de- 
termined by any major rating service or, in the 
case of any instrument that is not rated, of com- 
parable quality as determined by the board of 
directors. 


6. Applicant will include in each quarterly report, 
as an attachment to Form N-1Q, a statement as 
to whether any action pursuant to paragraph 2(c) 
above was taken during the preceeding fiscal 
quarter and, if any such action was taken, will de- 
scribe the nature and circumstances of such 
action. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11665/March 5, 1981 


In the Matter of 


THE SOUTH BAY CORPORATION 
425 Park Avenue 
New York, New York 10022 


(811-1736) 


ORDER PURSUANT TO SECTION 8(f) OF THE 
ACT DECLARING THAT APPLICANT HAS 
CEASED TO BE AN INVESTMENT COMPANY 


On February 5, 1981, a notice was issued (Invest- 
ment Company Act Release No. 11607 of an ap- 
plication filed on January 21, 1981 by The South 
Bay Corporation (“Applicant”), a closed-end, non- 
diversified management company registered un- 
der the Investment Company Act of 1940 (‘Act’), 
for an order of the Commission declaring that Ap- 
plicant has ceased to be an investment company. 


The notice gave interested persons an opportunity 
to request a hearing and stated that an order 
disposing of the application would be issued un- 
less a hearing should be ordered. No request for a 
hearing has been filed and the Commission has 
not ordered a hearing. 
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The matter has been considered, and it is found 
that Applicant has ceased to be an investment 
company. Accordingly, 


IT IS ORDERED, pursuant to Section 8(f) of the 
Act, that the registration of The South Bay Corpo- 
ration under the Act shall forthwith cease to be in 
effect. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11666/March 5, 1981 


SEE 


SECURITIES ACT OF 1933 
Release No. 6296/March 5, 1981 


INVESTMENT COMPANY ACT OF 1940 
Release No. 11667/March 5, 1981 


In the Matter of 


THE TORONTO-DOMINION BANK 
c/o Leland J. Markley, Esq. 

Kelley, Drye & Warren 

350 Park Avenue 

New York, New York 10022 


(812-4722) 


NOTICE OF APPLICATION PURSUANT TO SEC- 
TION 6(c) OF THE ACT EXEMPTING APPLICANT 
FROM ALL PROVISIONS OF THE ACT 


NOTICE IS HEREBY GIVEN that The Toronto- 
Dominion Bank (“Applicant”) filed an application 
on August 26, 1980, and an amendment thereto 
on January 29, 1981, for an order of the Commis- 
sion pursuant to Section 6(c) of the Investment 
Company Act of 1940 (‘‘Act”) exempting Applicant 
from all provisions of the Act. All interested per- 
sons are referred to the application on file with the 
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Commission for a statement of the representations 
contained therein, which are summarized below. 


Applicant states that it is a bank chartered in Can- 
ada under the provisions of the Bank Act. Accord- 
ing to the application, Applicant is the fifth largest 
commercial bank in Canada and the fifteenth 
largest bank in North America. Applicant repre- 
sents that it has consolidated assets of approxi- 
mately $27.4 billion, of which about $17.5 billion, 
approximately 64% of its consolidated assets, 
consisted of loans, and consolidated deposits of 
approximately $24.3 billion as of April 30, 1980. 
Applicant states that it has one class of outstand- 
ing stock, consisting of 37,968,750 shares of com- 
mon stock outstanding which is held by 23,467 
shareholders and had an aggregate market value 
of approximately $1.1 billion as of June 17, 1980. 


According to the application, Applicant is primarily 
engaged in the business of banking and lending. 
Applicant states that it conducts a nationwide and 
international banking business through more than 
1,000 branch offices offering domestic and inter- 
national banking services. Applicant's principal of- 
fice is located at Toronto-Dominion Centre, 
Toronto, Ontario, Canada M5K 1A2. 


Applicant represents that the business of banking 
in Canada is a matter of exclusive federal jurisdic- 
tion and each chartered bank is regulated under 
the Bank Act. According to the application, the 
Bank Act pertains to all aspects of banking in Can- 
ada, including the business and power of char- 
tered banks, with detailed regulations as to the 
types of loans that can be made, shareholders and 
directors, capital stock and debentures, mainte- 
nance of reserves, auditing requirements, financial 
disclosure and regular inspections by the Inspect- 
or General of Banks. Applicant states that in the 
United States its activities are supervised and ex- 
amined pursuant to the laws of the states of New 
York, Pennsylvania, California and Georgia. The 
application states that in connection with the Ap- 
plicant’s ownership of Toronto-Dominion Bank 
California, it is registered under the Bank Holding 
Company Act of 1956 with the Board of Governors 
of the Federal Reserve System which may exam- 
ine the institution and requires the filing of annual 
reports regarding its operations. 


According to the application, Applicant proposes 
to issue and sell unsecured prime quality commer- 
cial paper notes in bearer form in minimum de- 


Volume 22, No. 3, March 17, 1981 


nominations of $100,000 in the United States. Ap- 
plicant represents that the notes will be sold 
through major United States commercial paper 
dealers to institutional and other sophisticated in- 
vestors, including individuals who normally pur- 
chase commercial paper of this type. The applica- 
tion states that Applicant may also sell the notes 
directly to such investors and that the notes will 
not be advertised or otherwise offered for sale to 
the general public. Applicant indicates that the 
notes will provide an alternative source of supply 
of United States dollars supplementing those cur- 
rently obtained through normal! commercial 
sources and in the Eurodollar market. According to 
the application, Applicant does not currently ex- 
pect that it would sell in excess of $500,000,000 of 
the notes in the United States at any one time out- 
standing. The application states that the notes will 
be direct liabilities of the Applicant and will rank 
Pari passu among themselves and equally with all 
deposit liabilities of Applicant and all other 
unsecured, unsubordinated indebtedness of the 
Applicant, with the exception of any amounts due 
to the government of Canada or to any province 
thereof. In addition, the notes will rank prior to any 
subordinated indebtedness of Applicant, including 
all issues of debentures and claims of holders of 
Applicant’s capital stock. Applicant plans to sell 
the notes without registration under the Securities 
Act of 1933 (the “1933 Act’), in reliance upon a 
written opinion of its United States counsel that 
the notes will qualify for the exemption from the 
registration requirements of the 1933 Act provided 
for certain short-term commercial paper by Sec- 
tion 3(a)(3) thereof. Applicant states that it will not 
issue or sell the notes until it has received such 
opinion letter. Applicant does not request Commis- 
sion review or approval of such opinion letter and 
the Commission expresses no opinion as to the 
availability of any such exemption. Applicant fur- 
ther represents that the presently proposed issue 
of securities and all future issues of securities in 
the United States shall have received prior to their 
respective issuances one of the three highest in- 
vestment grade ratings from at least one of the na- 
tionally recognized statistical rating organizations 
and that its United States counsel shall have certi- 
fied that such rating has been received. 


Applicant undertakes to ensure that the commer- 
cial paper dealers in the United States through 
which it sells the notes, and the Applicant if it sells 
the notes directly, will provide to each offeree, 
prior to sale, a memorandum which describes Ap- 
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plicant’s business and contains the most recent 
fiscal year end balance sheet and income state- 
ment of Applicant. Applicant states that the memo- 
randum and financial statements will describe any 
material differences between Canadian account- 
ing principles applicable to chartered banks and 
generally accepted accounting principles applica- 
ble to United States commercial banks, will be at 
least as comprehensive as those customarily used 
in commercial paper offerings by bank holding 
companies in the United States and will be 
updated periodically to reflect material changes in 
Applicant’s financial status. In addition, the memo- 
randum will contain a description of the informa- 
tion set forth above concerning the priority of the 
notes as against the Applicant’s other liabilities. 


Applicant further represents that any future offer- 
ings of its debt securities in the United States will 
be made only pursuant to a registration statement 
under the 1933 Act or pursuant to an applicable 
exemption from registration under such Act, and 
any such offering will be made on the basis of dis- 
closure documents required for such registration 
or exemption and in any event at least as compre- 
hensive in its description of the Applicant as is 
customary in such offerings of similar debt securi- 
ties in the United States. Applicant consents to 
having any order granting the relief requested un- 
der Section 6(c) expressly conditioned upon the 
Applicant's compliance with the foregoing under- 
takings regarding disclosure memoranda. 


Applicant represents that it will appoint a bank or 
trust company in the United States or its United 
States counsel as its agent to accept service of 
process in any action based on the notes and in- 
stituted in any state or federal court by the holder 
of any of the notes and any other securities it may 
offer in the future, which will be limited to debt se- 
curities. Applicant further represents that it will ex- 
pressly accept the jurisdiction of any state or fed- 
eral court in the city and state of New York in any 
such action. Applicant states that the appointment 
of an authorized agent to accept service of proc- 
ess and the consent to jurisdiction will be irrevoca- 
ble until all amounts due and to become due in re- 
spect of the notes and any future securities have 
been paid by Applicant. 


Section 3(a)(3) of the Act defines investment com- 
pany to mean “any issuer which is engaged or 
proposes to engage in the business of investing, 
reinvesting, owning, holding, or trading in securi- 
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ties, and owns or proposes to acquire investment 
securities having a value exceeding 40 per centum 
of the value of such issuer’s total assets (exclusive 
of Government securities and cash items) on an 
unconsolidated basis.” Applicant states that there 
is uncertainty as to whether it would be considered 
an investment company as defined under the Act. 


Section 6(c) of the Act provides, in pertinent part, 
that the Commission, by order upon application, 
may ccnditionally or unconditionally exempt any 
person, security or transaction, or any class or 
classes of persons, securities, or transactions, 
from any provision under the Act or any rule or 
regulation thereunder, if and to the extent that 
such exemption is necessary or appropriate in the 
public interest and consistent with the protection 
of investors and the purposes fairly intended by 
the policy and provisions of the Act. 


Applicant requests an order pursuant to Section 
6(c) of the Act exempting it from all provisions of 
the Act. Applicant submits that it is extensively 
regulated under the Bank Act by the Canadian In- 
spector General of Banks, as well as by the Board 
of Governors of the Federal Reserve and state 
banking authorities in connection with its United 
States operations. Applicant also submits that 
such an exemption would benefit institutional and 
other sophisticated investors because without 
such an exemption these investors would be 
unable to purchase securities of foreign banks 
such as the Applicant. Applicant concludes that 
granting an exemptive order pursuant to Section 
6(c) of the Act would be necessary and appropri- 
ate in the public interest and consistent with the 
protection of investors and the purposes fairly in- 
tended by the policy and provisions of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than March 30, 1981, at 5:30 
p.m., submit to the Commission in writing a re- 
quest for a hearing on the application accom- 
panied by a statement as to the nature of his inter- 
est, the reason for such request, and the issues, if 
any, of fact or law proposed to be controverted, or 
he may request that he be notified if the Commis- 
sion shall order a hearing thereon. Any such com- 
munication should be addressed: Secretary, Secu- 
rites and Exchange Commission, Washington, 
D.C. 20549. A copy of such request shall be 
served personally or by mail upon Applicant at the 
address stated above. Proof of such service (by 
affidavit or, in the case of an attorney-at-law, by 
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certificate) shall be filed contemporaneously with 
the request. As provided by Rule 0-5 of the Rules 
and Regulations promulgated under the Act, an or- 
der disposing of the application will be issued as 
of course following said date unless the Commis- 
sion thereafter orders a hearing upon request or 
upon the Commission’s own motion. Persons who 
request a hearing, or advice as to whether a hear- 
ing is ordered, will receive any notices and orders 
issued in this matter, including the date of the 
hearing (if ordered) and any postponements there- 
of. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT ADVISERS ACT OF 1940 
Release No. 751/February 27, 1981 


SEE 


SECURITIES ACT OF 1933 
Release No. 6295/February 27, 1981 


INVESTMENT ADVISERS ACT OF 1940 
Release No. 752/March 5, 1981 


SEE 


SECURITIES ACT OF 1933 
Release No. 6296/March 5, 1981 





LITIGATION 





Litigation Release No. 9304/February 27, 1981 
U.S.A. v. JEROME A. BERNSTEIN AND LAW- 


RENCE BERNSTEIN (USDC Colo. Criminal Action 
No. 80-—CR-302-2) 
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Robert H. Davenport, Regional Administrator of 
the Denver Regional Office of the Securities and 
Exchange Commission, announced that on Janu- 
ary 26, 1981 the Honorable Jim R. Carrigan, 
Judge, U.S. District Court, District of Colorado, ac- 
cepted a plea of Guilty by Jerome A. Bernstein 
and Lawrence Bernstein of Denver, Colorado each 
to one count of fraud by wire, in violation of Title 
18, U.S. Code, Section 1343 and 2. On February 
17, 1981 Judge Jim R. Carrigan imposed the fol- 
lowing sentence: The defendants are committed to 
the custody of the Attorney General or his author- 
ized representative for imprisonment for a period 
of five (5) years; and on condition that the defend- 
ant be confined in a jail type institution for a period 
of six (6) months, the execution of the remainder 
of the sentence of imprisonment is suspended and 
the defendant placed on probation for a period of 
five (5) years. It was further adjudged that each 
defendant make restitution in the sum of 
$5,150.00 during the period of probation. 


It was further adjudged that execution of the sen- 
tence to imprisonment is stayed for defendant 
Lawrence Bernstein until co-defendant, Jerome 
Bernstein is released from custody and the de- 
fendant commence the period of probation at this 
time. 


The Bernsteins were former principals of Link-Up 
+ 1 Securities, Inc., a registered broker-dealer. 


For further details see Lit Rel No. 9218 & 8973. 





For Immediate Release 
Litigation Release No. 9305/March 2, 1981 


SECURITIES AND EXCHANGE COMMISSION v. 
MAYFLOWER MANAGEMENT COMPANY, INC. 
(D.C. Mass.) 


Willis H. Riccio, Administrator of the Boston Re- 
gional Office of the United States Securities and 
Exchange Commission, announced that on Febru- 
ary 23, 1981, the Commission filed a complaint in 
the United States District Court for the District of 
Massachusetts to enjoin Mayflower Management 
Company, Inc. (“Management”), a registered in- 
vestment adviser, and James A. Lack (“Lack”), 
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president, treasurer and sole director of Manage- 
ment, from further violations of Section 10(b) of 
the Securities Exchange Act of 1934 (“Exchange 
Act”), Rule 10b-5 thereunder, Sections 206(1) 
and (2) of the Investment Advisers Act of 1940 
(“Advisers Act’), and Sections 15(a), 15(a)(1), 
17(a)(3), and 37 of the Investment Company Act 
of 1940 (‘Investment Company Act’). The Com- 
plaint also seeks to enjoin Management and Lack 
from acting as an officer, director, member of any 
advisory board, investment adviser, or depositor in 
respect of any registered investment company. Si- 
multaneously with the filing of the Complaint, Hon. 
A. David Mazzone of U.S. District Court for the 
District of Massachusetts entered a Temporary 
Restraining Order restraining both defendants 
from further violations of the federal securities 
laws and from acting in certain capacities in re- 
spect to registered investment companies as re- 
quested by the Commission. 


The complaint alleges that Management and Lack 
breached their fiduciary duties to Mayflower Fund, 
Inc. (“Mayflower”), a registered investment com- 
pany for which Management has served as invest- 
ment adviser since 1979, by concealing from May- 
flower the fact that the financial position of 
Management and Lack had seriously deteriorated 
during the fourth quarter of 1980. Management, 
aided and abetted by Lack, also allegedly con- 
cealed from its client, Mayflower, the existence of 
a secret assignment of management’s shares by 
Lack and continued to act as adviser despite the 
fact that the assignment effected a termination of 
Management's advisory contract, in violation of 
Section 15(a) of the Investment Company Act. 
Other breaches of fiduciary duties alleged in the 
Complaint include the practice of Management 
and Lack of permitting large cash balances to exist 
in non-interest bearing accounts and the conver- 
sion by Management and lack of $40,000 of May- 
flower assets through failure to reimburse May- 
flower for excess expenses charged in 1979 and 
1980. 


The Complaint also alleges that Lack and Man- 
agement violated Section 10(b) of the Exchange 
Act and Rule 10b-—5 by placing orders to purchase 
securities with various brokers-dealers, including 
Drexel Burnham Lambert Inc., Morgan Stanley & 
Co., Inc., Bear Stearns & Co., and Lehman Broth- 
ers Kuhn Loeb Inc., with no intention to pay for the 
securities and no funds with which to do so. Ac- 
cording to the complaint, Lack delivered at least 
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eight checks to the four brokers, totalling some 
$490,000, which were returned for insufficient 
funds. 


Violations of the anti-fraud provisions of the Advis- 
er’s Act allegedly occurred when, according to the 
Complaint, Management, aided and abetted by 
Lack, caused options transitions to be made ina 
Keogh plan account managed by it for an individu- 
al against the specific and repeated instructions of 
the client. 





Litigation Release No. 9306/March 3, 1981 


S.E.C. v. AUBREY MELVIN COVINGTON AND 
COVINGTON KNOX, INC. (U.S.D.C., S.D. TEX) 
(H-78-1916) 


The Commission today announced that on Febru- 
ary 20, 1981 Federal District Judge Norman W. 
Black, Houston, Texas signed Orders of Perma- 
nent Injunction against Aubrey Melvin Covington 
and Covington Knoxn Inc., both of Houston, Texas. 
The orders were entered upon the Commission’s 
motion for summary judgment. 


Judge Black entered the Order permanently en- 
joining Covington and Covington Knox, Inc. from 
future violations of the anti-fraud provisions of the 
Federal Securities Laws upon a finding that 
Covington and Roger Knoxn as broker-dealers, 
with Samuel Harwell, a University of Houston em- 
ployee, had formed Covington Knox, Inc. failed to 
disclose Harwell’s interest therein, and had fraud- 
ulently interpositioned Covington Knox, Inc. in 
GNMA offers, purchases and sales at off market 
prices to the financial detriment of the University. 


For further information see Litigation Release Nos. 
8417, 8541, 8559, 8600 and 8690. 





Litigation Release No. 9307/March 3, 1981 


SEC v. JAMES ROBERT MEEK, MAXWELL E. 
MEEK, MAJOR IMPROVEMENT CORPORATION 
(USDC/W.D. OKLA. CITY DIV.) (CIV-81-227T) 


Wayne M. Secore, Administrator of the Fort Worth 
Regional Office, announced that on February 24, 
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1981, the Commission filed a Complaint in the 
United States District Court for the Western Dis- 
trict of Oklahoma against Maxwell E. Meek and 
Major Improvement Corporation (Major Improve- 
ment), both of Tulsa, Oklahoma, and James Rob- 
ert Meek, of Lowell, Vermont. The Complaint 
seeks to permanently enjoin the defendants from 
further violations of the antifraud provisions of the 
federal securities laws. In addition, the Commis- 
sion seeks the entry of an Order directing Maxwell 
E. Meek and Major Improvement to account to the 
Court for all funds wrongfully received by them, 
and to disgorge these funds to such persons as 
the Court may direct. 


The Complaint alleges that Guaranty Trust Com- 
pany (Guaranty) of Ponca City, Oklahoma, issued 
passbook savings accounts and certificates of de- 
posit to investors in various states. The Complaint 
further alleges that Maxwell E. Meek was respon- 
sible for Guaranty’s day-to-day operations, James 
Robert Meek was the president of Guaranty, and 
Major Improvement was Maxwell E. Meek’s 
wholly-owned corporation. 


Specifically, the Complaint alleges that the Meeks 
made material misrepresentations and omitted to 
states material facts, concerning, among other 
things, that: Guaranty’s funds, bank accounts, bro- 
kerage accounts, and credit were used for the 
benefit of the Meeks and Major Improvement; 
Maxwell Meek caused Guaranty to engage in 
speculative short term securities transactions; 
Maxwell Meek caused Guaranty to enter into ex- 
tensive securities transactions on credit; and, 
Guaranty was in a precarious financial condition. 
These material misrepresentations and omissions 
occurred, the Complaint alleged, when Guaranty 
sold its certificates of deposit and passbook sav- 
ings accounts to the public; and when Guaranty 
purchased and sold, ostensibly for its own invest- 
ment portfolio, certain government and other secu- 
rities. Moreover, the Complaint alleges that the 
Meeks and certain of their relatives and associ- 
ates, sold certificates of deposit to Guaranty with 
knowledge of Guaranty’s precarious financial con- 
dition, prior to the disclosure of such information to 
the trust company’s other investors. 





Litigation Release No. 9308/March 3, 1981 


U.S. v. JOHNEY B. KEARNEY, ET AL. 
(USDC, UT., CR-80-83W) 
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Ronald L. Rencher, United States Attorney for the 
District of Utah, and Robert H. Davenport, Region- 
al Administrator of the Denver Regional Office of 
the Commission, jointly announced that on Febru- 
ary 9, 1981, during a criminal trial before a jury the 
defendants entered various pleas to counts of an 
indictment which were accepted by the trial judge, 
the Honorable David K. Winder, as guilty pleas. 


Defendant Johney B. Kearney, formerly of Salt 
Lake City, Utah and Phoenix, Arizona, who now 
resides in Los Angeles, California, entered a plea 
of guilty to two counts of an indictment which had 
been returned by a Grand Jury on June 19, 1980. 
He plead guilty to counts charging interstate trans- 
portation of funds obtained by fraud. He was a 
former President of Century Mortgage Co., Ltd., a 
defunct Utah corporation whose securities, 
including promissory notes and mortgages, were 
charged in the indictment as having been sold in 
violation of the antifraud provisions of the Federal 
securities acts and other Federal statutes. 


Defendant Johney B. Kearney, Jr., of Los Angeles, 
California, and formerly of Salt Lake City, Utah 
and Phoenix, Arizona, entered a plea of nolo 
contendre to one count of conspiracy to transport 
money taken by fraud in interstate commerce. He 
was charged in the indictment as having partici- 
pated in the preparation and filing with the State of 
Utah of certain sales materials and offering circu- 
lars used in the public offering of the securities of 
Century Mortgage Co., Ltd. 


Defendant Richard S. Berry, of Tempe, Arizona, 
and former legal counsel for Century Mortgage 
Co., Ltd., plead guilty to one count of conspiracy 
to transport money taken by fraud in interstate 
commerce. 


On February 2, 1981, defendant Richard K. 
Kerekes, of Tempe, Arizona, had entered a plea of 
guilty of one count of conspiracy to transport mon- 
ey taken by fraud in interstate commerce. Mr. 
Kerekes was charged in the indictment with being 
a controlling person of Century Mortgage Co., 
Ltd., during a period of its operations. 


Defendant Stephen R. Gilliland, of Salt Lake City, 
Utah, a former Utah attorney who had acted as at- 
torney for Century Mortgage Co., Ltd., had plead 
guilty on November 21, 1980, to one count of 
fraud in the sale of securities. 
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Sentencing for Johney B. Kearney and Richard S. 
Berry has been set for April 6, 1981. Johney B. 
Kearney, Jr., will be sentenced on March 9, 1981. 
Richard K. Kerekes will be sentenced on March 
17, 1981. Stephen R. Gilliland will be sentenced 
on February 26, 1981. 


The indictment had charged that securities of Cen- 
tury Mortgage Co., Ltd., were sold by fraudulent 
means and that nearly one million dollars of the 
securities were sold with substantial sums being 
diverted to the indicted defendants. 


Century Mortgage Co., Ltd., is in receivership in a 
matter before the United States District Court for 
Utah. 


For further information see Litigation Release Nos. 
7801, 7814, 7845, 7975, 8071, 8312, 8649 and 
9127. 





Litigation Release No. 9309/March 3, 1981 


S.E.C. v. RICHARD GERACE a/k/a RICHARD 
GERACI S.D.N.Y. 81 Civil 0837 (RWS) 


Stephen L. Hammerman, Administrator of the New 
York Regional Office of the Securities and Ex- 
change Commission, announced that on February 
20, 1981, a Final Judgment of Permanent Injunc- 
tion by Consent (the “Final Judgment’) was en- 
tered against Richard Gerace a/k/a Richard Geraci 
(“Gerace”) of New York, New York, in the United 
States District Court for the Southern District of 
New York. Gerace had been charged with violat- 
ing Section 7(f) and 10(b) of the Securities Ex- 
change Act of 1934 (“Exchange Act’), Rule 10b-5 
thereunder and Regulation X promulgated by the 
Board of Governors of the Federal Reserve Sys- 
tem (“the Federal Reserve Board’) by placing or- 
ders for the purchase of various equity securities 
and option contracts on equity securities without 
intending to pay for the purchases and failing to 
make timely and proper payment for said pur- 
chases. 


The complaint alleged that in January and Febru- 
ary of this year, Gerace ordered the purchase of 
150 option contracts and 15,550 shares of com- 
mon stock in various securities with an approxi- 
mate market value of $500,000 through brokers lo- 
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cated in New York City and elsewhere in the 
country. The complaint further alleges that after 
liquidation by the brokers of Gerace’s accounts for 
nonpayment of the purchase price for these trans- 
actions, Gerace had unsecured debit balances at 
the firms totaling approximately $27,000. 


The Final Judgment, issued by the Honorable 
Robert W. Sweet, United States District Judge for 
the Southern District of New York, permanently re- 
strains and enjoins Gerace from further violations 
of Sections 7(f) and 10(b), and Rule 10b-—5 there- 
under, of the Exchange Act and Regulation X of 
the Federal Reserve Board. The Final Judgment 
also requires Gerace, before opening any securi- 
ties account at any broker-dealer or before placing 
any order to purchase or sell securities with a 
broker-dealer, to provide to each such broker- 
dealer a copy of the Final Judgment. 





Litigation Release No. 9310/March 3, 1981 


SECURITIES AND EXCHANGE COMMISSION v. 
CLARK O. SCHAFER, (N.D. Cal., Civil Action No. 
C-81-0516-TEH) 


Michael J. Stewart, Regional Administrator of the 
Commission’s Los Angeles Regional Office, and 
Bobby C. Lawyer, Associate Regional Administra- 
tor of the Commission’s San Francisco Branch Of- 
fice, announced that on February 23, 1981, the 
Honorable Thelton E. Henderson, United States 
District Judge for the Northern District of Cal- 
ifornia, signed an Order of Preliminary Injunction 
against Clark O. Schafer (‘Schafer’), prohibiting 
him from violations of the anti-fraud provisions of 
the federal securities laws. In addition, Schafer 
was ordered to submit to the Court, within seven- 
ty-two hours, a statement setting forth the 
amounts and locations of his personal assets and 
the assets of eight limited partnerships under his 
control. The Court also enjoined Schafer from 
dissipating, directly or indirectly, the assets of the 
eight limited partnerships. Schafer consented to 
the Court’s order without admitting or denying the 
allegations of the complaint. 


The Court also ordered, pursuant to a stipulation 
between the parties, that Schafer be granted an 
extension until March 10, 1981 to respond to the 
Commission's complaint to contest the need for 
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continuation of the preliminary injunction. (For fur- 
ther information, see Litigation Release No. 9282). 





Litigation Release No. 9311/March 4, 1981 


SEC v. FRANK H. WYMAN No. 81-1025 
(S.D.N.Y.) 


Stephen L. Hammerman, Administrator of the New 
York Regional Office, announcea that on February 
20, 1981, a civil complaint was filed in the U.S. 
District Court for the Southern District of New York 
against Frank H. Wyman (“Wyman”), of New York 
City, New York, a private investor, alleging viola- 
tions of various provisions of the Securities Ex- 
change Act of 1934 (‘Exchange Act’) and seeking 
injunctive and other equitable relief. 


The Commission’s Compiaint alleges Wyman vio- 
lated Section 10(b) of the Exchange Act and Rule 
10b-5 thereunder and Section 14(e) of the Ex- 
change Act, the federal anti-fraud provision in con- 
nection with tender offers, by trading on the basis 
of material non-public information relating to the 
interest of Blue Bell, Inc. (“Blue Bell’) in making a 
tender offer for Jantzen, Inc. (“Jantzen”) common 
shares, which Wyman indirectly obtained from a 
paralegal employee of a New York law firm re- 
tained by Blue Bell with respect to its tender offer 
interest. 


Simultaneously with the filing of the action, 
Wyman, without admitting or denying the allega- 
tions of the Commission’s Complaint, consented to 
entry of an order permanently enjoining Wyman 
from violating Exchange Act Section 10(b) and 
Rule 10b-5 thereunder and Section 14(e), and 
compelling disgorgement of $99,168.17, which or- 
der was issued by U.S. District Court Judge Ward 
on February 23, 1981. 


The Stock Watch Division of the New York Stock 
Exchange provided assistance to the Commis- 
sion’s staff during the investigation culminating in 
this action. 





Litigation Release No. 9312/March 4, 1981 


SEC v. FREDERICK WYMAN, II No. 81-1026 
(S.D.N.Y.) 
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Stephen L. Hammerman, Administrator of the New 
York Regional Office, announced that on February 
20, 1981, a civil injunctive complaint was filed in 
the U.S. District Court for the Southern District of 
New York against Frederick Wyman, Il (“Wyman, 
Il”), a former registered representative of L.F. 
Rothschild, Unterberg, Towbin, alleging violations 
of various provisions of the Securities Exchange 
Act of 1934 (“Exchange Act’). 


The Commission’s Complaint alleges the defend- 
ant violated Section 10(b) of the Exchange Act 
and Rule 10b-5 thereunder, and Section 14(e) of 
the Exchange Act, the federal anti-fraud provision 
in connection with tender offers, by trading on the 
basis of material non-public information relating to 
the interest of Phillips Petroleum Co. (‘Phillips’) in 
making a tender offer for the stock of Crown 
Zellerbach Corp. (“Crown”) which Wyman, II ob- 
tained from a paralegal employee of a New York 
law firm retained by Phillips with respect to its ten- 
der offer interest. The Commission’s complaint 
also alleges that the paralegal, by disclosing such 
information to Wyman, Il, breached a duty to her 
employer law firm and its client, Phillips, to keep 
such information confidential. 


Simultaneously with the filing of the action, 
Wyman, Il, without admitting or denying the alle- 
gations of the Commission’s Complaint, consented 
to entry of an injunctive order which was issued by 
U.S. District Court Judge Ward on February 23, 
1981. 


The Stock Watch Division of the New York Stock 
Exchange provided assistance to the Commis- 
sion’s staff during the investigation culminating in 
this action. 





Litigation Release No. 9313/March 5, 1981. 


SEC v. STANWOOD OIL CORPORATION, ET 
AL., No. 80-206-Erie (W.D.Pa., filed December 8, 
1980) 


Paul F. Leonard, Administrator of the Washington 
Regional Office, announced that on December 22, 
1980, the Honorable Gerald J. Weber, Chief U.S. 
District Court Judge for the Western District of 
Pennsylvania, entered final judgments of perma- 
nent injunction against Stanwood Oil Corporation, 
a Pennsylvania corporation, and Jonn G. Starr, its 
president, enjoining them from violations of the 
antifraud provisions of the federal securities laws. 
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Stanwood and Starr consented to the entry of the 
judgments without admitting or denying the allega- 
tions of the Commission’s complaint. 


The final judgments left for future determination by 
the court allegations of violations of Sections 5(a) 
and 5(c) of the Securities Act of 1933 by both de- 
fendants. No date has been set for trial on these 
remaining matters. 


For further information, see Litigation Release 
Nos. 9256, 9267. 





Litigation Release No. 9314/March 5, 1981 


SECURITIES AND EXCHANGE COMMISSION v. 
EL DORADO INTERNATIONAL, INC., DEIL O. 
GUSTAFSON, et al. (United States District Court 
for the District of Columbia, Civil Action No. 
81-0532) 


The Securities and Exchange Commission (“Com- 
mission’) today announced that the United States 
District Court for the District of Columbia entered 
Final Judgments of Permanent Injunction against 
El Dorado International, Inc., (“El Dorado’), Deil 
O. Gustafson, (“Gustafson”), Roger F. Newstrum 
(“Newstrum”), InnTernational, Inc., (“InnTerna- 
tional’), Hotel Conquistador, Inc., d/b/a the 
Tropicana Hotel and Country Club (‘“Conquista- 
dor’) and Consolidated Financial Corporation 
(“CFC”), permanently enjoining them for further 
violations of the antifraud provisions of the Securi- 
ties Act of 1933 and Securities Exchange Act of 
1934 (“Exchange Act’). In addition, El Dorado, 
Gustafson and Newstrum were enjoined from fur- 
ther violations of the reporting provisions of the 
Exchange Act. El Dorado and Gustafson also were 
enjoined from further violations of the record- 
keeping provision of the Foreign Corrupt Practices 
Act. The above named defendants consented to 
the entry of the Final Judgments without admitting 
or denying the allegations in the Commission’s 
Complaint which was also filed today. In addition, 
Jay Brown, Esq., (‘Brown’), a Las Vegas attor- 
ney, was also charged in the Commission’s Com- 
plaint with violations of the antifraud provisions of 
the federal securities laws. There was no disposi- 
tion of the action as to Brown. 


The Commission alleged in its Complaint that from 
September 1978 to June 1979, the defendants en- 
gaged in a scheme pursuant to which InnTerna- 
tional attempted to merge with El Dorado through 
an exchange of InnTernational stock for El Dorado 
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stock resulting in the control of El Dorado passing 
to Gustafson; that Gustafson diverted $1,960,000 
of El Dorado’s funds by causing the advance of 
such funds to Gustafson, CFC, InnTernational and 
Conquistador for the benefit of Gustafson and his 
related corporations; that advances of certain 
funds from El Dorado to InnTernational and Con- 
quistador and certain actions taken toward ef- 
fecting the attempted merger of InnTernational 
and El Dorado occurred without prior approval 
from Nevada gaming authorities and in violation of 
Nevada gaming laws; and that the defendants 
made or facilitated the making of numerous false 
and misleading representations and disclosures in 
filings with the Commission, to El Dorado’s board 
of directors and shareholders, to the public and 
other in furtherance of such scheme. 


In addition to the entry of the Final Judgments per- 
manently enjoining the defendants from violating 
the federal securities laws, the Court also ordered 
that Gustafson, for a period of four years, and 
Newstrum for a period of two years, not serve as 
an officer of a director, or be a controlling share- 
holder, of El Dorado or any other issuer whose se- 
curities are traded through the facilities of a 
national securities exchange or in the over-the- 
counter market. Gustafson was also ordered not to 
acquire additional securities of El Dorado or to ex- 
ercise control over the business affairs of El Dora- 
do for a period of four years or to vote any security 
of El Dorado in any manner inconsistent with the 
terms of the Judgment to which he consented. The 
Court further ordered Conquistador, or Gustafson 
if Conquistador is unable, to pay to El Dorado the 
sum of $83,781.00 for reimbursement of expenses 
incurred by El Dorado in connection with matters 
alleged in the Commission’s Complaint. It was rep- 
resented in Gustafson’s Consent that Gustafson 
previously returned $2,313,059.00 to El Dorado as 
costs and expenses, plus interest, in connection 
with matters alleged in the Commission's Com- 
plaint. 
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